® 22

~N O v AW

10
11
12
13
14
15
16
17
18
19
20
21

o3
N

25
26
27
28

Case 2:14-0v-00761-JWS Document 16 Fildd. 95/12/14 Page 1 of 12

S

David A. Fitzgerald — (Arizona Bar No. 020446) @
TITUS BRUECKNER & LEVINE PLC &
8355 East Hartford Drive, Suite 200 D..
Scottsdale, Arizona 85255 Ve
Tel:  (480) 483-9600 O
Fax: (480)483-3215

dfitzgerald @tbl-law.com ® %

Aaron K. McClellan — (California Bar No. 197185)- admitted pro hac vice

Charles N. Bahlert — (California Bar No. 293094)- admitted pro hac vice
MURPHY, PEARSON, BRADLEY & FEENEY

88 Kearny Street, 10th Floor

San Francisco, CA 94108-5530

Tel: (415) 788-1900

Fax: (415) 393-8087

AMcClellan@mpbf.com

BSaalfeld @mpbf.c

CBahlert@mpbf.cé%

~

Bryan L. Saalfeld — (California Bar No. 243331)- admitted pro hac vice %

Attorneys for Defena?@‘ounterclaimant and Third Party Plaintiff
Richard A. Jefferson

UNi"‘]?E/B STATES DISTRICT COURT
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corporation,
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RICHARD JEFFERSON, an individual man, @
Third-Party Plaintiff, 0)

V. O

THEODORE KRITZA, a married man, ®§(§>

W,

Third-Party Defendant.

Defendant, Counterclaimant and Third-Party Plaintiff Richard A. Jeffersof)
«
(“Jefferson”) hereby files this Third-Party Complaint against Third-Party Defendant, Theodore

Kritza, an individudl; (;'Kritza”) and alleges as follows:

Q JURISDICTION

1. Because thl(s) Sg)urt had original jurisdiction over the Underlying Complaint
based on diversity of citizenshi 8 U.S.C., § 1332), the Court may adjudicate the state law
claims that are transactionally reb&%% to the underlying claims pursuant to 28 U.S.C., §
1367(a). Q

2. The Court also has jurisdiction’%u uant to 28 U.S.C., §1367(a) of this Third-
Party Complaint that is brought under federal R f Civil Procedure, Rule 14. The Court

further has jurisdiction over the claims against the Third-Party Defendant Theodore Kritza

pursuant to Federal Rule of Civil procedure, Rule 18. O
VENUE
3. The events or omissions giving rise to Jefferson’s claim occurred in this judicial

jurisdiction. Therefore, venue is proper here pursuant to 28 U.S.C. section 1391(b)(2).
PARTIES
4. Jefferson is a single man, and a resident of the State of California. Although he
dqﬁi s any and all liability to Plaintiff Western Alliance Bank, an Arizona Corporation on its

compl@gg%n the underlying action, Jefferson incorporates the complaint herein for reference

only. Je Q@ files this Third-Party complaint to protect, declare and assert his rights in the
event that he 1 liable to the Plaintiff in the underlying action.
g
) @ Third-Party Complaint
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5. Third-Party Plaintiff Jefferson is informed and Ki&ieves and on that basis alleges
that Third-Party Defendant Theodore Kritza, an individual, and @in,formation and belief a
married man, is and was, at all relevant times, a resident of Maricofg«(;)unty in the State of

Arizona.

S
FACTUAL BACKGROUND \/%?
6. Jefferson has been named in the underlying complaint in the subjecd@ation.

Jefferson incorporates the complaint herein by reference, for a reference only, and not fer &e

purpose of admitting or denying the allegations contained therein. O

7. Plaintiff Western Alliance Bank (“Alliance”) is an Arizona corporation that was
formerly known a{%r is believed to have been formerly known as, Alliance Bank of Arizona.
This action concernsé @)spute over whether Jefferson bears liability for the alleged breach of
contract allegedly entered 1@ between Jefferson and Alliance, relating to a revolving line of
credit (“LOC”) and subsequen@d%urflents and issued by Alliance in an amount not to exceed
$500,000 in or about October 5, 2004/)

8. Jefferson denies that he sig,&@nd delivered all of the documents relating to this
alleged LOC, including Exhibits A-K to @ dix to Alliance’s Complaint. Moreover,
Jefferson affirmatively believes that Exhibits A‘:%?@forgeries, signed without his consent or
authorization by Third-Party Defendant Theodore Kritza.

0. In or about October 2013, Jefferson learnedCP Alliance about the existence of
an outstanding balance on a line of credit of approximatel}%)o,OOO while in the process of
purchasing of a residential property in California. At or about that time, Jefferson learned from

Alliance that communications relating to the approval, renewal and withdrawal of amounts

relating to the LOC had been conducted by and through Kritza, Jefferson’s former business

2&Sﬂganager over the period of the LOC, approximately 2004-2013.

\8 10.  In October 2013, Jefferson confronted Kritza regarding the LOC and amounts

5

0wing®1 due. In doing so, Kritza admitted to Jefferson that he had used LOC funds without

Jefferson s(@n ent or authorization in an amount exceeding $500,000.

11. uary 2014, Jefferson obtained documents relating to the LOC from
-3
O Third-Party Complaint
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2&S|]?) FIRST CAUSE OF ACTION
25 \8 ’ (Fraud/Concealment)
26 O®@ Jefferson incorporates herein by reference the allegations contained in
27 paragraphs(p , supra.
28 16. ?@%ferson’s business manager, Kritza and Jefferson were engaged in a
° “4-
) @ Third-Party Complaint
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Alliance which revealed Jefferson’s forged signature, includir@)but not limited to, Exhibits A-
K to Appendix to Alliance’s Complaint. At no point in time had rson authorized Kritza to
sign Jefferson’s signature on these documents. Furthermore, Jeffe\g did not consent to
Kritza’s personal use of these amounts owing on the LOC. J effers@@acks sufficient
information to determine whether Jefferson may have received any of the procg?d?r benefits,
if any, of the LOC, but believes that Kritza received the benefit of the majority of t @ounts
of the LOC. ° o

12.  Beginning in or about 2001, Kritza began performing services for JeffersorQ
including but not limited to services as Jefferson’s personal business manager. From 2001
until 2013, Kritza (%rmed various tasks, including but not limited to, serving as Jefferson’s
business manager in @r e of Jefferson’s day to day affairs, investments and business
ventures. In this role, 1@;1 received authorized access to Jefferson’s financial accounts,
credit information, and related@@c%al information. But at no point did Jefferson provide his
consent as it relates to Kritza’s pers\él\,aband unauthorized use of monies relating to the LOC as
alleged by Alliance. Q 6)

13.  During the years 2004 to 201(3? itza concealed from Jefferson that he had
unlawfully used, extended and amended the LO @ls. In doing so, Kritza misappropriated
the LOC funds for his own personal use and unauthosized us use, to which Jefferson has no
involvement or ownership interest. During this time perio itza renewed and/or caused to
renew the LOC and related loan documents alleged by Aiﬁe in its underlying complaint,
without Jefferson’s consent, and absconded with the amounts unbeknownst to Jefferson.

14.  As aresult of Kritza’s acts, Jefferson has suffered damages to be proved at trial,

including monetary losses in excess of $500,000.

O
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fiduciary relationship. @

17.  Between 2004 and 2013, Kritza intentionally failed @isclose an important fact
to Jefferson, that he was fraudulently amending and extending the/?urported LOC with
Alliance.

18.  That Jefferson did not know of the concealed fact that Kritza w\/? tlnulng to
access the LOC funds for his personal use without Jefferson’s authority. O

19.  That Kritza intended to deceive Jefferson by concealing the fact until Jeffer&n
learned of the fact in or about October 2013. Q

20.  That Jefferson reasonably relied on Kritza’s deception, in his fiduciary capacity
as Jefferson’s busigdess, manager.

Krltza\sé(@duct was done with the intent to harm and defraud Jefferson and with
a gross disregard of Jeffers@ s rights. Additionally, said acts and conduct were designed by
Kfritza to take unfair advantag%ff?rson. Therefore, in addition to actual damages, an award
of punitive damages is proper. \2 O

22.  That Kritza’s concealmen@@ substantial factor in causing Jefferson’ harm, in
excess of $500,000, according to proof at time Jof frial.

SECOND CA (,SF ACTION

(Breach of Fiduciary Duty)
23.  Jefferson incorporates herein by referende) the allegations contained in
paragraphs 1-22, supra.
24.  Kritza owed Jefferson fiduciary obligations in his role as business manager,
including, but not limited to access to Jefferson’s banking, financial and credit account

information. By reason of their fiduciary relationship, Kritza owed Jefferson the highest

\8 25.  Kiritza violated and breached his fiduciary duties of care, loyalty, reasonable
1nqu1r@ éermght good faith, and supervision through his unauthorized use, extension and
amendme ’? e alleged Line of Credit without Jefferson’s knowledge. These actions were

not a good fa %rase of loyalty, due care, or prudent business judgment to protect and

_5-
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O

<




® 22

~N O v AW

10
11
12
13
14
15
16
17
18
19
20
21

N

25
26
27
28

Case 2:14-0v-00761-JWS Document 16 Filed 95/12/14 Page 6 of 12

S

promote Jefferson’s investment interests. @

26.  As a direct and proximate result of Kritza’s breac{@ of his fiduciary duties,
Kritza caused, and will continue to cause Jefferson to suffer substantija{@netary damages as a
result of the wrongdoing described herein, as well as further and even gl@@ amage in the
future, including damage to Kritza’s reputation, credit rating, and financial well-being.

27.  As a direct and proximate result of Defendant’s actions, Jefferson hﬂ/\ fered

general and special damages in excess of $500,000. The amount of the damages is nét ggt

known, but will be shown with particularity according to proof at time of trial. @

THIRD CAUSE OF ACTION

é /é (Negligence)

28. Jeffers

0 @ncorporates herein by reference the allegations contained in
paragraphs 1-27, supra. @

29.  Kritza owed a dl%J e:fferson in his role as a business manager for Jefferson.

30.  Kritza breached his {1\1)5 by failing to implement and/or follow appropriate
procedures to manage Jefferson’s busin@s@:counts and ventures, specifically as it relates to
verifying Jefferson’s approval of the purport 1ance Line of Credit.

31.  As aresult of Kritza’s conduct, Je ﬁgs@has incurred costs and likely will incur
additional costs related to this action and to investigatesand address the malfeasance as a result
of Kritza’s negligent acts and/or omissions. As a direct and proximate result of the acts and/or
omissions of Kritza, Jefferson has suffered damages in excesséf $500,000, in an amount to be

determined at the time of trial.

FOURTH CAUSE OF ACTION

(Breach of Contract)
32.  Jefferson incorporates herein by reference the allegations contained in
pafia% 31, supra.

aphs 1-
®§) Kritza was obligated under an oral agreement to perform various day-to-day

tasks, inc@v but not limited to, serving as Jefferson’s business manager in charge of
Jefferson’s inv nts and business ventures.
° -6-
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34.  Kritza breached his obligations under the co@act by, among other things,

forging Jefferson’s signature on certain various documents andami,sappropriating monies

o

35.  As of the date of this Complaint, outstanding monies owe@ ain unpaid in
excess of $500,000. (?
36. Jefferson is entitled to judgment against Kritza in an amount nod@ than

through the purported Alliance LOC.

$500,000, including the Line of Credit Balance, plus accrued and accruing interest, defaudt @e

interest, attorneys’ fees, and costs in an amount to be proven at trial. Q

37. This action arises out of contract, therefore, Jefferson is entitled to recover its
attorneys’ fees anc(ci(;%s from Kritza pursuant to A.R.S. §§ 12-341 and 12-341.01.
@ FIFTH CAUSE OF ACTION

2

@ (Negligent Misrepresentation)

38.  Jefferson incorp s herein by reference the allegations contained in
paragraphs 1-37, supra. \2 O

39. In his role as Jefferson’s @s&yss manager between 2001 through 2013, Kritza
negligently gathered, compiled, and commuﬁ%a d information regarding the purported Line
of Credit agreements to Jefferson. %

40.  Kritza’s negligent acts occurred during the life of the purported Line of Credit,
specifically from 2005 through 2013. O
41.  Kritza, in the course of his business, professio\l?or employment, thus supplied
misleading information for the guidance of Jefferson in his business transactions relating to the
purported Line of Credit.

42.  Kritza is therefore subject to liability for pecuniary loss caused to Jefferson by

efferson’s justifiable reliance upon the information, because Kritza failed to exercise
re&{?)nable care or competence in gathering or communicating that information.

&3 @ As a direct and proximate result of the acts and/or omissions of Kritza, Jefferson

has suffered%&gages in excess of $500,000, in an amount to be determined at the time of trial.

44,

\/ﬁﬁza disclosed his true activities to Jefferson, Jefferson would not have
-7 -

O Third-Party Complaint
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&2
approved of the Line of Credit. @
SIXTH CAUSE OF ACTION® |

(Unjust Enrichment) O

45.  Jefferson incorporates herein by reference the allega@@ contained in
paragraphs 1-44, supra. (?

46. By reason of Kritza’s actions, omissions, statements, and conduct,%a has
been unjustly enriched. Specifically, but without limiting the foregoing, Kritza obtaige&d
possession and control of the LOC fund to the exclusion of Jefferson; Kritza defrauded an@
tortiously misrepresented Jefferson in order to unlawfully obtain dominion and control of
Jefferson’s LOC fl(r&ls

47. Asa dé@nd proximate result of the acts and/or omissions of Kritza, Jefferson
has suffered damages in exc@; of $500,000, in an amount to be determined at the time of trial.

KS?,S,EVENTH CAUSE OF ACTION

(/ P
O (Accounting)

48.  Jefferson incorporates h®%§ by reference the allegations contained in
paragraphs 1-47, supra. "?

49. In 2013, Jefferson demanded fro%itza an accounting and return of all
funds taken by Kritza. .

50.  Kiritza is obligated, and Jefferson is entitle@ 0 an accounting and return of all
funds which were wrongfully and unlawfully taken by Krifza, for principal and interest
from 2004 until the present.

51.  As of the date of the filing of this action, Jefferson has received no response

from Kritza, or any other person acting on its behalf, accounting for the sums of money

EIGHTH CAUSE OF ACTION

X

5
@ (Conversion)
<

52.

fferson incorporates herein by reference the allegations contained in

-8-

paragraphs 1-5% 521.

O Third-Party Complaint
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53.  To the extent Jefferson signed the purported L@ of Credit, Jefferson obtained
lawful control or possession of the Line of Credit funds amounting 11¥,$500,000.

54.  Upon information and belief, Jefferson alleges that Kl‘l\g s not contributed to
Jefferson’s funds. As such, Kritza’s control or possession of the LOC Fund 1@@ lawful.

55.  Throughout the purported Line of Credit’s existence, Kritza unla y obtained
possession of the LOC Funds when Kritza unlawfully, without consent or @orlty,
fraudulently caused Alliance and its agents, to authorize a purported amendment and extenst%n
to the purported Line of Credit. Q

56.  The said transfer of LOC Funds was done without the consent of Jefferson and
for Kritza’s own ée fit and purposes. Control and possession of the said property was
intentionally and unlgg@ly seized.

57. As adirect an@roximate result of Kritza’s acts, Jefferson has suffered damages
in excess of $500,000, in an a% t(z be determined at the time of trial.

I’(I‘NQ[‘H CAUSE OF ACTION

® §ontribution)

58.  Jefferson incorporates heren’ff)o reference the allegations contained in
paragraphs 1-57, supra. 0

59. In the event liability should be estabhshed on the part of Jefferson, which
liability is expressly denied, Jefferson is informed and belie¥gs and thereon alleges that it may
be obligated to pay sums representing a percentage of liability ‘not Jefferson’s own, but rather
that of Kritza. Therefore, Jefferson requests an adjudication and determination of its respective
degree of liability, if any, on its part and on the part of the Kritza so as to determine that

portion of the amount, of any, by which Jefferson is found liable, which actually represents the

< TENTH CAUSE OF ACTION

x)

(Declaratory Judgment)
60 fferson incorporates herein by reference the allegations contained in
paragraphs 1 % ra.

-9.
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61. A dispute has arisen and an actual controversy I@v exists between Jefferson and
Kritza concerning the respective rights, duties and obligations x)@eaph to indemnify or to
provide contribution in regard to a verdict or judgment, if any, ren&g@ against Jefferson in
this Action. ®@

62. Jefferson contends that, in the event the acts and omissions(?Q?Kritza are
determined to have been a proximate cause of the damages, if any, sustained by the @rson,
then Jefferson is entitled to indemnity and contribution and/or contributions from Kritza. ® o

63.  Jefferson desires adjudication determination of the respective rights and duties (Q
Jefferson and Kritza with respect to the damages claimed in the Action against Jefferson.

& PRAYER

WHEREFORé@hird-Party Plaintiff Richard Jefferson prays for judgment against
Third-Party Defendant The(@re Kritza as follows:

1. For judgment a% "l:hird-Party Defendant Kritza for all damages resulting
from his fraud, negligence, breac{ \;§ fiduciary duty, and omissions, according to proof,
including punitive damages; Q 6)

2. For judgment against Third-Pai(g%fendant for contribution if Jefferson is found

to be liable to Plaintiff in the Action. %
3. For prejudgment interest on all sums expended in an amount to be determined at
the time of trial, O

4. For a declaration from this Court determining that‘Third-Party Plaintiff is entitled
to reimbursement by way of indemnification or contribution from Third-Party Defendant;
5. Declaratory relief establishing the Third-Party Defendant Kritza’s liability for the

purported lines of credit;

1"

&
7 ®@«§3
7 ¢
%

-10 -

O Third-Party Complaint

O

<




~N O v AW

Case 2:14-cv-00761-JWS Document 16 FiIeé%)\,%lZ/M Page 11 of 12
6. For Third-Party Plaintiff’s attorney’s fees and C(ﬁﬁ of suit; and
7. For such other and further relief the Court deems just/@zd proper.
RESPECTFULLY SUBMITTED June 12, 2014 \/?

Q
%

MURPHY, PEARSON BRADLEY %EY

By /s/ Bryan L. Saalfeld (with permission)
Aaron K. McClellan °
Bryan L. Saalfeld

Aaron K. McClellan

Charles N. Bahlert

88 Kearny St., 10th Floor

San Francisco, California

é Attorneys for Defendant, Counterclaimant and
\’ﬁ@ Third Party Plaintiff
Richard A. Jefferson
<)Q>
®0)

Q
63%?
%

o
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CERTIFICATE OF SERVICE
)

I certify that on June 12, 2014, I electronically transmitted t@\'gﬁird—Party Complaint to
the U.S. District Court Clerk’s Office using the CM/ECF System for filing®) @

I further certify that on June 12, 2014, I served the Third-Party Compl‘@?}y mail on
the following: %
John R. Clemency, Esq. ’ O
Janel M. Glynn, Esq. O

GALLAGHER & KENNEDY, P.A.
2575 E. Camelback Road
Phoenix, AZ 850

Attorneys for Plainii
Js/ %
Lynn Anderson @

5
Q @4)
Y
%
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19
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RICHARD JEFFERSON, an individual man, @
Third-Party Plaintiff, 0)

v. \2{?

THEODORE KRITZA, a married man, and ®@
MICHELLE LEE KRITZA, a married woman (5)

Third-Party Defendants. (?%

G

Defendant, Counterclaimant and Third-Party Plaintiff Richard A. Jefferson

(“Jefferson™) here€§& iles this 1% Amended Third-Party Complaint against Third-Party

Defendants, Theodoredeitza, (“T. Kritza”) a married man, and Michelle Lee Kritza, a married

woman, (“M. Kritza™) an%es as follows:
) JURISDICTION

1. Because this Court h&i original jurisdiction over the Underlying Complaint
based on diversity of citizenship (28 UsC § 1332), the Court may adjudicate the state law
claims that are transactionally related to tl(%?derlying claims pursuant to 28 U.S.C., §
1367(a). %

2. The Court also has jurisdiction pursuant to 28 U.S.C., §1367(a) of this Third-
Party Complaint that is brought under federal Rules of &@Procedure, Rule 14. The Court
further has jurisdiction over the claims against the Third-Parly Defendants Theodore Kritza
and Michelle Kritza pursuant to Federal Rule of Civil procedure, Rule 18.

VENUE
3. The events or omissions giving rise to Jefferson’s claim occurred in this judicial

Pjurisdiction. Therefore, venue is proper here pursuant to 28 U.S.C. section 1391(b)(2).

>
PARTIES
<% —

@ Jefferson is a single man, and a resident of the State of California. Although he
denies ar§) all liability to Plaintiff Western Alliance Bank, an Arizona Corporation on its

complaint in thkefinderlying action, Jefferson incorporates the complaint herein for reference

22
DEFENDANT, CO RCLAIMANT AND THIRD-PARTY PLAINTIFF RICHARD A. JEFFERSON

Ol ST AMENDED THIRD-PARTY COMPLAINT
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Q
only. Jefferson files this Third-Party complaint to protect, El?q?re and assert his rights in the
event that he is held liable to the Plaintiff in the underlying action. \O) i

5. Third-Party Plaintiff Jefferson is informed and believes\{nxbon that basis alleges
that Third-Party Defendant Theodore Kritza, an individual, and on infor@@n and belief a
married man, is and was, at all relevant times, a resident of Maricopa County i the State of
Arizona. %

6. Third-Party Plaintiff Jefferson is informed and believes and on that basis aliefxs
that Third-Party Defendant Michelle Lee Kritza, an individual, and on information and belief, £
married women, is and was, at all relevant times, a resident of Maricopa County in the State of
Arizona and the spousg of Third-Party Defendant Theodore Kritza. Jefferson is informed and
believes and on that b *@)alleges that T. Kritza acted for and on behalf, and for the benefit of,
himself and the communit&%T. Kritza and M. Kritza. Michelle Lee Kritza is being named as
a necessary and proper party tox(e}gbli’sh the liability of the community with her spouse, Third
Party Defendant Theodore Kritza. ‘Z

FACTUAL BACKGROUND

7. Jefferson has been named in?@l erlying complaint in the subject litigation.
Jefferson incorporates the complaint herein by re e, for a reference only, and not for the
purpose of admitting or denying the allegations containgd therein.

8. Plaintiff Western Alliance Bank (“Alliance’?’@)an Arizona corporation that was
formerly known as, or is believed to have been formerly knox\?\% as, Alliance Bank of Arizona.
This action concerns a dispute over whether Jefferson bears liability for the alleged breach of
contract allegedly entered into between Jefferson and Alliance, relating to a revolving line of

credit (“LOC”) and subsequent documents and issued by Alliance in an amount not to exceed

2&&%00,000 in or about October 5, 2004.

\Z "o Jefferson denies that he signed and delivered all of the documents relating to this

2

allegedNQC, including Exhibits A-K (or at least certain of them) to Appendix to Alliance’s
Complain .\/§Zloreover, Jefferson affirmatively believes that Exhibits A-K are forgeries, signed

without his co‘%@mr authorization by Third-Party Defendant Theodore Kritza.

23
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10. In or about October 2013, Jefferson learned frén)\@lliance about the existence of
an outstanding balance on a line of credit of approximately $500,9® while in the process of
purchasing of a residential property in California. At or about that time;, erferson learned from
Alliance that communications relating to the approval, renewal and with@@al of amounts
relating to the LOC had been conducted by and through Kritza, Jefferson’s fo g;? business
manager over the period of the LOC, approximately 2004-2013. O

11.  In October 2013, Jefferson confronted T. Kritza regarding the LOC and amou
owing and due. In doing so, T. Kritza admitted to Jefferson that he had used LOC funds(]
without Jefferson’s consent or authorization in an amount exceeding $500,000.

12. In Ja@a y 2014, Jefferson obtained documents relating to the LOC from
Alliance which reveali:é@fferson’s forged signature, including, but not limited to, Exhibits A-
K to Appendix to Alliance’s @mplaint. At no point in time had Jefferson authorized T. Kritza
to sign Jefferson’s signature on%e c}ocuments. Furthermore, Jefferson did not consent to T.
Kritza’s personal use of these a?(o\)?ts owing on the LOC. Jefferson lacks sufficient
information to determine whether J effers@ &@y have received any of the proceeds or benefits,
if any, of the LOC, but believes that T. Kritzﬁi‘? the community of T. Kritza and M. Kritza
received the benefit of the majority of the amounts% LOC.

13.  Beginning in or about 2001, T. Kritza began performing services for Jefferson,
including but not limited to services as Jefferson’s persondl)business manager. From 2001
until 2013, T. Kritza performed various tasks, including but not limited to, serving as
Jefferson’s business manager in charge of Jefferson’s day to day affairs, investments and
business ventures. In this role, T. Kritza received authorized access to Jefferson’s financial
accounts, credit information, and related financial information. But at no point did Jefferson
ovide his consent as it relates to T. Kritza’s personal and unauthorized use of monies relating
toxgﬁé LLOC as alleged by Alliance.

O@ During the years 2004 to 2013, T. Kritza concealed from Jefferson that he had
unlawful§ /?, extended and amended the LOC funds. In doing so, T. Kritza

misappropriate OC funds for his own personal use and unauthorized us use, to which

L
O "
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Jefferson has no involvement or ownership interest. Duri@ this time period, T. Kritza

renewed and/or caused to renew the LOC and related loan documen@/-allpged by Alliance in its

underlying complaint, without Jefferson’s consent, and abscon with the amounts
unbeknownst to Jefferson. ®,6)
15.  As aresult of T. Kritza’s acts, Jefferson has suffered damages iﬁb proved at
trial, including monetary losses in excess of $500,000. %
FIRST CAUSE OF ACTION . o
(Fraud/Concealment) C

16.  Jefferson incorporates herein by reference the allegations contained in

paragraphs 1-15, su@-a.

17.  As Jeféé@x’s business manager, T. Kritza and Jefferson were engaged in a
fiduciary relationship. (6

18.  Between 2004 ar%> 13, T. Kritza intentionally failed to disclose an important
fact to Jefferson, that he was fraud&\;ﬁtly amending and extending the purported LOC with
Alliance. Q

19.  That Jefferson did not know of(t?e oncealed fact that T. Kritza was continuing
to access the LOC funds for his personal use withod/}éfferson’s authority.

20. That T. Kritza intended to deceive Jefferson by concealing the fact until
Jefferson learned of the fact in or about October 2013. O

21.  That Jefferson reasonably relied on T. Kritza’$ deception, in his fiduciary
capacity as Jefferson’s business manager.

22, T. Kritza’s conduct was done with the intent to harm and defraud Jefferson and

with a gross disregard of Jefferson’s rights. Additionally, said acts and conduct were designed

a ‘%of punitive damages is proper.
®@ That T. Kritza’s concealment was substantial factor in causing Jefferson’ harm,

in excess 0 (%),OOO, according to proof at time of trial.
O 5
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Q

SECOND CAUSE OF AC’H})N
(Breach of Fiduciary Duty) 6?02 i

24.  Jefferson incorporates herein by reference the al lons contained in
paragraphs 1-23, supra. ®6)

25. T. Kritza owed Jefferson fiduciary obligations in his role as busf%? manager,
including, but not limited to access to Jefferson’s banking, financial and cred@ ount
information. By reason of their fiduciary relationship, T. Kritza owed Jefferson the high8
obligation of good faith, fair dealing, loyalty, and due care. C

26. T. Kritza violated and breached his fiduciary duties of care, loyalty, reasonable
inquiry, oversight,éo faith, and supervision through his unauthorized use, extension and
amendment of the all @ Line of Credit without Jefferson’s knowledge. These actions were
not a good faith exercise ogpyalty, due care, or prudent business judgment to protect and
promote Jefferson’s investmen%es}s.

27.  Asadirect and proxirﬁ{t\gﬁesult of T. Kritza’s breaches of his fiduciary duties, T.
Kritza caused, and will continue to cause@&srson to suffer substantial monetary damages as a
result of the wrongdoing described herein, a{% as further and even greater damage in the
future, including damage to T. Kritza’s reputation,@e’ it rating, and financial well-being,.

28.  As a direct and proximate result of Defegdant T. Kritza’s actions, Jefferson has
suffered general and special damages in excess of $500,0(§a®16 amount of the damages is not
yet known, but will be shown with particularity according to prodf at time of trial.

THIRD CAUSE OF ACTION

(Negligence)

29.  Jefferson incorporates herein by reference the allegations contained in

ZM%ragraphs 1-28, supra.

\Z " 30. T.Kritza owed a duty to Jefferson in his role as a business manager for Jefferson.

?

®0. . T. Kritza breached his duty by failing to implement and/or follow appropriate
procedures anage Jefferson’s business accounts and ventures, specifically as it relates to
verifying Jeffe ’s approval of the purported Alliance Line of Credit.

-6-
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32.  As aresult of T. Kritza’s conduct, Jefferson has}\»incurred costs and likely will
incur additional costs related to this action and to investigate and a@es§ the malfeasance as a
result of T. Kritza’s negligent acts and/or omissions. As a direct ana8 ximate result of the

acts and/or omissions of T. Kritza, Jefferson has suffered damages in exces@ 500,000, in an

amount to be determined at the time of trial. (?
FOURTH CAUSE OF ACTION %
(Breach of Contract) .

33.  Jefferson incorporates herein by reference the allegations contained i
paragraphs 1-32, supra.

34. T. Kl{&a was obligated under an oral agreement to perform various day-to-day
tasks, including buté@limited to, serving as Jefferson’s business manager in charge of
Jefferson’s investments an(d} iness ventures.

35.  T.Kiritza breache@h}? otzligations under the contract, including but not limited to
the implied covenant of good faith a\&i\/&ir dealing, by, among other things, forging Jefferson’s
signature on certain various documents misappropriating monies through the purported
Alliance LOC.

36.  As of the date of this Complaint, <ﬁnding monies owed remain unpaid in
excess of $500,000. o

37.  Jefferson is entitled to judgment against P.@'tza and the community of T.
Kritza and M. Kritza in an amount not less than $500,000,¢including the Line of Credit
Balance, plus accrued and accruing interest, default rate interest, attorneys’ fees, and costs in
an amount to be proven at trial.

38.  This action arises out of contract, therefore, Jefferson is entitled to recover its

243 torneys’ fees and costs from T. Kritza and the community of T. Kritza and M. Kritza

25
26
27
28

pu&\%nt to A.R.S. §§ 12-341 and 12-341.01.
FIFTH CAUSE OF ACTION

(Negligent Misrepresentation)

39. Ej%ﬁf%n incorporates herein by reference the allegations contained in

27
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Q
1 || paragraphs 1-38, supra. %
2 40.  Inhis role as Jefferson’s business manager between@@@ through 2013, T. Kritza
3 || negligently gathered, compiled, and communicated information rega;g'u@ the purported Line
4 |} of Credit agreements to Jefferson. ®@
5 41.  T. Kritza’s negligent acts occurred during the life of the purportedﬁ?y? of Credit,
6 || specifically from 2005 through 2013. O
7 42.  T.Kritza, in the course of his business, profession, or employment, thus suppliéq
8 || misleading information for the guidance of Jefferson in his business transactions relating to thd_
9 || purported Line of Credit.
10 43.  T. Kritza,and the community of T. Kritza and M. Kritza are therefore subject to
11 || liability for pecuniar @s caused to Jefferson by Jefferson’s justifiable reliance upon the
12 || information, because T. K%i’%failed to exercise reasonable care or competence in gathering or
13 || communicating that informatio}x.?@
14 44.  As a direct and proxiﬁé‘; esult of the acts and/or omissions of Kritza, Jefferson
15 || has suffered damages in excess of $500,@@1 an amount to be determined at the time of trial.
16 45. If T. Kritza disclosed his true (?ties to Jefferson, Jefferson would not have
17 || approved of the Line of Credit.
18 SIXTH CAUSE OE ACTION
19 (Unjust EnrichmeCn?(D
20 46.  Jefferson incorporates herein by reference 0&76 allegations contained in
21 || paragraphs 1-45, supra.
® 22 47. By reason of Kritza’s actions, omissions, statements, and conduct, T. Kritza and
()g the community of T. Kritza and M. Kritza have been unjustly enriched. Specifically, but
24P without limiting the foregoing, T. Kritza obtained possession and control of the LOC fund to
25 /t%q)é clusion of Jefferson; T. Kritza defrauded and tortiously misrepresented Jefferson in order
26 || to u‘r?a@fu y obtain dominion and control of Jefferson’s LOC funds.
27 48. \/9 a direct and proximate result of the acts and/or omissions of T. Kritza,
28 || Jefferson has d damages in excess of $500,000, in an amount to be determined at the
O 5.
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time of trial. Q
SEVENTH CAUSE OF ACTION) |

(Accounting) O
49.  Jefferson incorporates herein by reference the allegati \/éontained in

Y

50. In 2013, Jefferson demanded from T. Kritza an accounting and return oﬁ(@unds
taken by T. Kritza. °
Q

51.  T.Kritza is obligated, and Jefferson is entitled to an accounting and return of al((

paragraphs 1-48, supra.

funds which were wrongfully and unlawfully taken by T. Kritza, for principal and interest from
2004 until the prese{ft.

52.  Asof the daje of the filing of this action, Jefferson has received no response from
T. Kritza, or any other persoQ?icting on its behalf, accounting for the sums of money taken by
T. Kritza &S\@
EIéH\T H CAUSE OF ACTION

® égionversion)

L4

53.  Jefferson incorporates herein’(%? reference the allegations contained in
paragraphs 1-52, supra. %

54. To the extent Jefferson signed the purposted Line of Credit, Jefferson obtained
lawful control or possession of the Line of Credit funds amouriing in $500,000.

55.  Upon information and belief, Jefferson alleges thatI'. Kritza has not contributed to
Jefferson’s funds. As such, T. Kritza’s control or possession of the LOC Fund is not lawful.

56.  Throughout the purported Line of Credit’s existence, T. Kritza unlawfully
obtained possession of the LOC Funds when T. Kritza unlawfully, without consent or
ex@gon to the purported Line of Credit.

®@ The said transfer of LOC Funds was done without the consent of Jefferson and
for T. Krit nd the community of T. Kritza and M. Kritza’s own benefit and purposes.

Control and po e%%n of the said property was intentionally and unlawfully seized.

.9
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SO
58. As a direct and proximate result of T. Kritze@ acts, Jefferson has suffered
damages in excess of $500,000, in an amount to be determined at th€time of trial.
NINTH CAUSE OF ACTION O
(Contribution/Indemnification) ®6)
59.  Jefferson incorporates herein by reference the allegations\/%\ained in

paragraphs 1-58, supra. O

60. In the event liability should be established on the part of Jefferson, wh'tQ
liability is expressly denied, Jefferson is informed and believes and thereon alleges that i
would be obligated to pay sums representing a percentage of liability not Jefferson’s own, but
rather that of T. K¢itza and the community of T. Kritza and M. Kritza. Therefore, Jefferson
requests an adjudicatiofand determination of its respective degree of liability, if any, on its
part and on the part of the ritza so as to determine that portion of the amount, of any, by
which Jefferson is found liable&,S\y%ick} actually represents the proportionate degree of fault of
T. Kritza, and the liability for whi?:g \jﬁould be borne by T. Kritza and the community of T.
Kritza and M. Kritza. Q @

TENTH JSE OF ACTION
(Declara\g%gment)

61. Jefferson incorporates herein by refarence the allegations contained in

paragraphs 1-60, supra. O

62. A dispute has arisen and an actual controversy r\&' exists between Jefferson and
T. Kritza concerning the respective rights, duties and obligations of each to indemnify or to
provide contribution in regard to a verdict or judgment, if any, rendered against Jefferson in
this Action.
f 62. Jefferson contends that, in the event the acts and omissions of T. Kritza are
?e(e; ined to have been a proximate cause of the damages, if any, sustained by the Jefferson,
then Jéferson is entitled to indemnity and contribution and/or contributions from T. Kritza and
the commm@ fT. Kritza and M. Kritza. |

63. on desires adjudication determination of the respective rights and duties of

-10-
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S

Jefferson and T. Kritza and the community of T. Krtitza an@d. Kritza with respect to the

damages claimed in the Action against Jefferson. \O) .
PRAYER \2\{)
WHEREFORE, Third-Party Plaintiff Richard Jefferson prays for Jl@@ t jointly and
severally against T. Kritza and the community of T. Kritza and M. Kritza as foll(/)%
1. For judgment jointly and severally against T. Kritza and the commurity pf T.
Kritza and M. Kritza for all damages resulting from T. Kritza’s fraud, negligence, negl‘lg%{

misrepresentation, conversion, breach of contract, breach of implied covenant of good faitlc

and fair dealing, breach of fiduciary duty, and omissions and other conduct, according to proof,

including punitive damages;
2. For judghfent jointly and severally against T. Kritza and the community of T.

Kritza and M. Kritza for comttibution and/or indemnification if Jefferson is found to be liable

%%

3. For prejudgment intergt all sums expended in an amount to be determined at

the time of trial; ®@

to Plaintiff in the Action;

4. For a declaration from this Couﬁ%&rmining that Third-Party Plaintiff is entitled
to reimbursement by way of indemnification or cdrf ibution from Third-Party Defendants T.
Kritza and M. Kritza; o

5. Declaratory relief establishing the Third-PaCr? efendant Kritza’s liability and
the community of T. Kritza and M. Kritza for the purported lfr%of credit;

6. Awarding Jefferson restitution and other equitable relief against T. Kritza and the
community of T. Kritza and M. Kritza;

7. For Third-Party Plaintiff’s attorney’s fees and costs of suit;

\8 \/\)9. For such other and further relief the Court deems just and proper.

=11 -
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RESPECTFULLY SUBMITTED July 28, 2014 @@

@ \2'
MURPHY, PEARSON BRA‘/%%& FEENEY
2D

By /s/ Bryan L. Saalfeld
Aaron K. McClellan

=
Bryan L. Saalfeld (y\/b\
O

Charles N. Bahlert

88 Kearny St., 10th Floor
San Francisco, California O
Attorneys for Defendant, Counterclaimant and q
Third-Party Plaintiff

Richard A. Jefferson

5
Q
%
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CERTIFICATE OF SERVICE

)

I certify that on June 12, 2014, 1 electronically transmitted the ﬁ\?i&Party Complaint to the
U.S. District Court Clerk’s Office using the CM/ECF System for filing. O@

I further certify that on June 12, 2014, I served the Third-Party Complain mail on the

following:
%

John R. Clemency, Esq. o
Janel M. Glynn, Esq. O
GALLAGHER & KENNEDY, P.A. C

2575 E. Camelback Road
Phoenix, AZ 85016
Attorneys for Plainti/g(

[s/ ®
Geneva D. Ashley ()

5
Q @4)
Y
%
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