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Defendants Lee Daniels (“Daniels”) and Lee Daniels Entertaigment, Ltd. (“Daniels
Entertainment”) (collectively, “Defendants”) respectfully submit this Memol{n\%m of Law in

Support of their Motion for a More Definite Statement pursuant to Civil Practice %d Rule

I. PRELIMINARY STATEMENT

(“CPLR”) § 3024(a). (?(?4\
@,

Muddled by indefinite allegations, the Verified Complaint (“Complaint”) thwarts any
meaningful ability to file a responsive pleading. While there are innumerable deficiencies,
Plaintiff must minimallé{nake more definite statements to address six (6) critical failings:

First, Plaintiff suéégr breach of contract, but fails to identify which of the alleged
multiple contracts was breache@l/% how;

Second, Plaintiff sues for bréa%,%f a contract to which Plaintiff is not a party, but fails to
allege facts to support Plaintiff’s standing\{(y?e on this contract;

Third, Plaintiff sues on an alleged pers@ uarantee made before the execution of a
contract, but fails to allege how the alleged guaranta&‘%ld survive the contract’s “RISK OF
INVESTMENT” clause (the exact opposite of a guarante the contract’s integration clause
(which scrubs all alleged agreements made prior to execution);. OO

Fourth, Plaintiff sues upon alleged oral modifications to a contract, but fails to allege any

é interpretable detail as to either the formation of this agreement or its specifics, much less how
\/§® this purported modification is allowable given the predecessor contract’s detailed integration

()

@ clause requiring only written amendment executed by all parties;

)

JFifth, Plaintiff sues in this New York Court, but fails to allege facts which would

overco@ &e contract’s choice of Wilmington, Delaware as the venue for “any action on a claim

arising” fro%ontract; and

Sixth, Pla‘izzfpues long after the statute of limitations expired, but fails to allege facts
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enabling a viable claim made more than eight (8) years since the allege a&s occurred.

Y

II. LEGAL ARGUMENT ‘8;?

A. The Legal Standard. ® @

If a pleading fails to specify the allegations in a manner that provides sufficient “%%9 to

enable a responsive pleading to be framed, the court should require a more definite stateme O

e

See N.Y. C.P.L.R. § 3013 (McKinney 2014). Complaints which are either excessively vague or
so unintelligible that they impede the defendant’s ability to meaningfully respond are to be
stricken and re-pled with greater clarity. See Joseph v. Ervolina 285 A.D. 1218, 1218 (4th Dep’t
1955) (“The purpose of p’édings is to present and define the issues to be tried and determined,
and not to confound and befog(ﬂvgl.”); Foley v. D’Agostino, 21 A.D.2d 60, 64 (1st Dep’t 1964)
(notwithstanding the liberal read thzft&\;zrts are directed to give complaints, a motion for definite
statement is appropriate if the compleﬁgt is “so vague or ambiguous that a party cannot
reasonably be required to frame a response”); @@os v. Conford Realty Co., 248 A.D. 614, 614
(2d Dep’t 1936) (‘“Pleadings such as are here p e?n d have been condemned in every
department ... We will assume that the complaint states ca of action, but it must be redrafted

by the attorney, and not by the court.”). O O
Motions for a more definite statement are especially warrfated where the movant

demonstrates the existence of a threshold issue that is either dispositive of, or will simplify, the

matter. See, e.g., Casanova v. Ulibarri, 595 F.3d 1120, 1125 (10th Cir. 2010) (“[T]he preferable

@ procedure when a specific date could support a dispositive defense motion is to require the

p@tiff to provide a more definite statement ...”). See generally Isaacs v. Washougal Clothing
Co., ZS@A.D. 568 (4th Dep’t 1931) (“Slovenly drawn pleadings tend to deceive the opposing

party, confu%issue, and unnecessarily consume the time of the court.”)

W,
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B. Plaintiff’s Claim is an Unintelligible, Self-Contradicting She G}me.

The Complaint reads just as a shell game is played. Plaintiff swishes\t{%f)/gld mention of
several agreements — some written, some oral, some of an indefinite nature — a@ @en asks

Defendant and this Court to wager a guess as to under which agreement the breach 1‘1{e€§$ee

Complaint at | 19-23, 31-39, 48-49). It is impossible to ascertain which alleged provision%

e

which agreement the Defendants purportedly breached. This is especially true given that
Complaint does not attach any of the written agreements, cites no specific provisions, makes
opaque references to <Qral agreements, and improperly bundles all agreements into an
unintelligible jumble of "é@ises and assurances.”’ To sufficiently plead a breach of contract
claim, Plaintiff must identify tlgc%rative legal provisions.2 See Joseph, 285 A.D. at 1218 (“The
court should not be compelled to VQ hr9ugh a mass of verbiage and superfluous matter, in
order to pick out an allegation here and tB{EC?VhiCh, pieced together with other statements taken
from another part of the complaint, will state a ca@ action.”).

The Complaint is also contradicted by the Vé’l’? }ﬁts on which it relies. For example,
Plaintiff alleges that he agreed to forego his purported right\te’recoup his investment in the 2004

o

film, The Woodsman, by re-investing these funds in the 2005 fillQ @adowboxer. (Id. at ] 31-
34). Yet, the Complaint then forgets about this forbearance and inc@ruously alleges that the

Defendants breached The Woodsman Agreement by “failing to compensate Damon in the

! Paragraphs 23 and 39 are illustrative of Plaintiff’s attempt to buttress his claims on unidentified “related
agreements” and insufficiently articulated “promises.”

@ e “Lastly, as per the terms of the Woodsman Agreement and related agreements and promises made a part
\@ thereof, [Plaintiff’s] principal investment was to be personally guaranteed with interest by [Daniels]”

\80(emphasis added).”

. \);?astly, as per the terms of the Shadowboxer Agreement and related agreements, specifically “The
@sman” Agreement, and promises made a part thereof, [Plaintiff’s] principal investment was to be

per: @ Euaranteed with interest by Lee [Daniels]” (emphasis added).

2 Count One of t

plaint simply states that the Defendants “breached all three agreements.” (Id. at | 86)
(emphasis added).

%
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@ the motion picture business so that Plaintiff would never realize a loss. (See Complaint at | 23,
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amount of $2,000,000.00 plus interest despite due demand therefor.”? are | 86). Indeed,
throughout the Complaint, Plaintiff intermittently alleges that The Woodsma({ \%reement was
superseded by The Shadowboxer Agreement which, in turn, gave away to the@l@initely—

described, alleged oral “McConnell Agreement.” Yet, at the same time, the Plaintiff alle/isghat

“all three agreements” were breached. (/d., stating “[Defendants] have breached all th%

agreements.”). Which is it? Plaintiff must specity.

C. The Woodsman Agreement Defeats the Plaintiff’s Claim

Even though ThéQWoodsman Agreement is the genesis of the parties’ alleged relationship
and the starting (and, in t\é@the end) point for Plaintiff’s alleged claims (see Complaint, ] 12-
23), Plaintiff fails to attach TE@oodsman Agreement to the Complaint. The reason for this
omission is obvious: the agreem% p}ain language reveals the frivolity of Plaintiff’s
allegations. See Mark Hampton, Inc. v. BE{grf:yn, 173 A.D. 2d 220, 221 (1st Dep’t 1991) (factual
allegations which are unequivocally contradicte@ ({J)ocumentary evidence are not afforded the
customary presumption of truth or favorable inferéﬁ??%lormally extended on a motion to
dismiss); 805 Third Ave. Co. v. M.W. Realty Associat@, 58 N.Y.2d 447 (1983) (factual

.

allegations of complaint must withstand a review of the accoQ@lying exhibits, as well as
documents that either should have been attached as exhibits, or?ﬂ%ich are central to the
plaintiff’s claim).’

The gravamen of the claim is that Daniels personally guaranteed Plaintiff’s investment in

D ..

? Do%rg?ary evidence may be considered if it is unambiguous and of undisputed authenticity. See Fontanetta v.
Doe, 73 A.B3d 78, 86 (2d Dep’t 2010) (citing Siegel, Practice Commentaries, McKinney’s Cons. Laws of N.Y.,
Book 7B, 3211:10, at 21-22). See also, Weiner v. King, 43 Misc.3d 1203(A) (Sup. Ct. 2014) (“Where the
motion to dis ??based on documentary evidence, CPLR § 3211 (a)(1), the claim will be dismissed “if the
documentary evidepceyubmitted conclusively establishes a defense to the asserted claims as a matter of law”)

(internal citations orrﬁ%%
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34, 39, 79(b), 82(e) and 83(e)). Plaintiff contends that Daniels first gave&@i personal guarantee
in connection with Daniel’s 2004 film, The Woodsman, and then allege&fy/?reiterated this
commitment in order to induce Plaintiff to roll over the profit that Plaintiff earned @@necﬁon

with this movie into Daniel’s next film, Shadowboxer and, thereafter, to induce Plainti%fi‘ug) to

initiate legal action. (See Complaint at ] 18, 23, 31-32, 34, 39, 46 and 48-49). Specifica%

Plaintiff verified under oath: “After reviewing the script, and receiving promises and assurances
that his principal investment would be personally guaranteed by Lee [Daniels], [Plaintiff]
agreed to enter into a written agreement with Lee.” (Id. at | 18) (emphasis added); see also, id. at
9 23 (“Lastly, as per the t‘é&of the Woodsman agreement and related agreements and promises
made a part thereof, [Plaintifg%rincipal investment was to be personally guaranteed with
interest by [Daniels]”) (emphasis ad% .

The plain language of The Woods@ Agreement memorializes a remarkably different
story.* (See the Affirmation of James Sammataro@ in Support of Motion for a More Definite
Statement, hereinafter “Sammataro Aff.,” Ex. 1). ﬁ?pis no personal guarantee. To the
contrary, entitled “Risk of Investment,” Paragraph 13.7 of t@igreement —in all caps and bolded

o
language — expressly warns that Plaintiff’s investment was sul@@to all of the normal risks
associated with an inherently risky film venture: @
13.7 RISK OF INVESTMENT. EACH MEMBER IS FULLY AWARE OF THE

INHERENT RISK OF ITS INVESTMENT IN THE COMPANY. THE COMPANY’S
SOLE PURPOSE IS TO INVEST IN THE PRODUCTION OF THE PICTURE. THIS

()‘ INVESTMENT IS EXTREMELY RISK AS ARE ALL INVESTMENTS IN MOTION
@ PICTURES. THERE IS ABSOLUTELY NO CERTAINTY OR GUARANTY THAT:

‘@ \8¢A. THE PICTURE CAN BE COMPLETED:;

\@® THE PICTURE CAN BE COMPLETED WITHIN THE BUDGET;

2\

* The Woodsman Aler ent was entered into by Lee Daniels Entertainment and Dash Films, Inc. Notably, neither
Plaintiff nor Daniels wgresarties to the agreement — a reality which casts doubt as to Plaintiff’s standing.

O Page | 5
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C. A DISTRIBUTION ARRANGEMENT CAN BE FIN@ ED FOR THE
PICTURE; O

PREVENT COMPLETION OF THE PICTURE OR CAUSE THE

D. A FORCE MAJEURE EVENT WILL NOT OCCUR WHI@ gOULD
COMPLETION OF THE PICTURE TO EXCEED THE BUDGET;

OF
E. ANY PROFITS WILL BE REALIZED OR ANY CASH DISTRIBUTED %
ANY MEMBER; OR .

F. THE PICTURE WILL BE SUCCESSFUL. O

?

EACH MEMBER ACKNOWLEDGES THAT SUCH MEMBER HAS READ AND
UNDERSTANDS THE{‘RISK FACTORS” EXHIBIT ATTACHED HERETO.

(See Ex. 1 to the Sammatééff.) (emphasis in original).

The referenced “Risk @s” exhibit delineates four pages of additional risks that could
potentially jeopardize Plaintiff’s inv%nt; (Id. at Ex. 1-A).

Critically, Paragraph 14.3 of The J@odman Agreement contains an ‘“‘integration” or
“entire agreement” clause, confirming, in pertinex@(ai)t, that the agreement constitutes:

the complete and exclusive statement of agreemeﬁg ong the Members with respect to
the subject matter herein and therein and replace[s] aﬁ@ ersede[s] all prior written and
oral agreements or statements by and among the Néﬁbers or any of them. No
representation, statement, condition or warranty not contatned, in this Agreement or the
Article will be binding on the Members or have any force or @ whatsoever.

(Id.) (emphasis added). Consequently, even if Daniels had made@prior, oral promise to

personally guarantee Plaintiff’s investment (which he did not), this representation is of no legal

\/§® “force or effect whatsoever.” Further, given Paragraph 14.16’s express mandate that: “All

()

@ amendments to this Agreement shall be in writing and signed by all of the Members,” to be
le‘?gl\l}o enforceable, any alleged post-agreement guarantee to Plaintiff’s investment in The

Woods@@‘leeds to contained in a signed legal instrument executed by all of the Members of

The Woods@?LC Id. at | 14.16 (emphasis added).

“o
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@ A more definite statement is especially warranted given the existence of three threshold
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The Woodsman Agreement raises considerable questions as t(& plausibility of the
Complaint — including whether it is objectionably frivolous and, therefefr}/> sanctionable.
Consequently, before the Defendants and this Court are forced to expend consi@r@e time,
resources and energy on this matter, the Court should exercise its inherent authority ang?g?ire
the Plaintiff to specifically articulate the basis for its claim (including whether he is, in fa
suing for an alleged breach of The Woodsman and Shadowboxer Agreements), and to attach all
of the alleged written documents that supports his claim to an amended complaint, including any
written documents that é(urport to amend The Woodsman Agreement. See Fitzgerald v. First E.
Seventh St. Tenants Corp. F.3d 362, 363-64 (2d Cir. 2000) (per curiam) (noting that court’s
broad inherent powers, includiﬁ% authority to sua sponte dismiss frivolous actions); Revson v.
Cinque & Cinque, P.C., 221 F.3d (?d Cir. 2000) (noting the court inherent power ‘“to
manage [its] own affairs so as to achieve\{he?)rderly and expeditious disposition of cases”). See
generally, Livingston v. Adirondack Beverage@. 141 F.3d 434, 437 (2d Cir. 1998) (“A
complaint is based on an indisputably meritless legalfgyﬂif the claim lacks an arguable basis
in law or when a dispositive defense clearly exists on the fa@f the complaint.”).

o

A more definite statement is required to address the paterg%iciencies of the allegations

in light of the “risk” and “integration” clauses. Without it, the allegations contained in the

Complaint are frivolous verging on fantastical.

D. The Woodsman Agreement Reveals the Existence of Several Threshold Issues.

S

is‘@\?that are dispositive of the matter:

o Q@zﬁff’s Standing: Plaintiff is not a party to The Woodsman Agreement (see Ex. 1
to mmataro Aff.).5

N\
> “Standing is ‘an ect of justiciability which, when challenged, must be considered at the outset of any
litigation.”” Cortlandt e fecovery Corp. v. Hellas Telecommunications, S.A.R.L., 2014 WL 4650231, 2014 N.Y.

Page | 7
°
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o This Court’s Jurisdiction: The Woodsman Agreement provi or exclusive
jurisdiction in “the state and federal courts sitting in Wilmington, Deldware ... [for]
any action on a claim arising out of, under or in connection with this A e@nent or
the transactions contemplated by this Agreement ...” (id. at | 14.10); and @

o The Statute of Limitations: Plaintiff became a party to The Woodsman Agreem
on May 2, 2003 (see Ex. 2 to the Sammataro Aff.) and, if the Complaint is properl
comprehended, the agreement was breached shortly after the film’s release in
December of 2004 (see Complaint at [ 24, 28 (noting that The Woodsman theatrical
release ended in March 2005), and sometime before the release of Shadowboxer in
July of 2006. (Id. at  40). Given that these events occurred more than eight years
prior to Plaintiff’s filing of his Summons With Notice [D.E. 1], they are seemingly
barred by the statute of limitations.

To adjudicate sél\%‘lg, jurisdiction as well as whether Plaintiff’s claims are time-barred,
this Court needs to be @(i}ed with the relevant provisions of The Woodsman and
Shadowboxer Agreements,’ as w% the specifics of the alleged subsequent oral modification.
A more definite statement by Plaintiff Q}flot only warranted, but is the preferred procedural
mechanism to evaluate whether this action sho@ @oceed any further.

E. The Alleged “McConnell Agreement” ther Illustrates the Need for a More
Definite Statement. 0

Although far from clear, the Complaint seems to suggest that the parties subsequently
[}

amended their agreements through an oral agreement reached bg?@en Daniels and Plaintiff’s

?

Through McConnell and/or McConnell’s agency, in sum and substance, [Daniel’s] offer
to settle his debts with [Plaintiff] was as follows: in exchange for keeping quiet about
being owed money, to avoid bad press in light of [Daniels’] upcoming projects, and
foregoing prompt payment on the personal guaranty, Lee, [sic] and Lee Daniels
Entertainment, promised [Plaintiff], both orally, and irn writing, that [Plaintiff] would be
@\%iven a producer credit and partial ownership right to any and all of [Daniels’] projects —

>O

Slip.g 268 (Sup. Ct. Sept. 16, 2014) (citing Society of the Plastic Ind., Inc. v. County of Suffolk, 77 N.Y.2d 761,

772 (1991 See also, Stark v. Goldberg, 297 A.D.2d 203, 204 (1st Dep’t 2002) (“[s]tanding goes to the
jurisdictiona of a court’s authority to adjudicate a dispute ...”).

then-agent, Michael McConnell:

% In that The Woo Agreement was the template for The Shadowboxer Agreement, these same barriers likely
foreclose most, if not afl, laintiff’s claims relating to Shadowboxer.

O Page | 8
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i.e., current and future TV shows and/or films — until [Daniels] paid fPlaintiff] back the
$2,000,000.00 plus interest that [Plaintiff] originally invested ith [Daniels]
(“McConnell Agreement”). ‘O

(Id. at  48) (emphasis added). This verified allegation begs the question: Where% written

promise? Once again, the alleged writing is conspicuously absent, leaving open qfl%?ns

regarding the most fundamental of details of the supposed McConnell Agreement, including: O

o The When: the date or approximate date in which the parties purportedly negotiated
and reached a meeting on the minds on the alleged terms of the agreement;

o The Who: was the Plaintiff actually a party to the Agreement, or (as was the case
with The Woogsman Agreement) was it Dash Films? And did Mr. McConnell
possess the requisit¢ legal authority to definitively bind Plaintiff to any agreement?

o The What: identify @ uage in the purported McConnell Agreement that operates to
supersede and extinguis @e Woodsman and Shadowboxer Agreements; and

e The Where: in which state(s) alleged agreement was purportedly negotiated’ — a
critical fact given that the chow.g> of law analysis may well give rise to a claim-
defeating statute of limitations defexsg.

See Banco Esprito Santo de Investimento S.A. @" ibank, N.A., 2003 WL 23018888, at *4-5
(S.D.N.Y. Dec. 22, 2003) (dismissing breach of cont laim where there were insufficient

O

®
The lack of any meaningful detail regarding the Mcc%l Agreement® — including

facts to support the formation of an oral contract).

whether it is the sole operative agreement or somehow a compleme? to The Woodsman and
Shadowboxer Agreements — warrants a more definite statement. See e.g., Deep v. Urbach, Kahn

& Werlin LLP, 19 Misc. 3d 1142(A) (Sup. Ct. 2008) (granting motion for a more definite

&bzégording to both industry press and a reported decision involving Mr. McConnell’s legal dispute with his former
agénCyy Mr. McConnell principally worked out of Los Angeles during this period of time. See McConnell v.
Innm}giv Artists  Talent and Literary Agency, Inc., 175 CalApp.4th 169, 96 CalRptr.3d 1
Cal.App%t. (2009); http://www.hollywoodreporter.com/news/innovative-duo-show-fortitude-149088.

¥ The Complai@ qually deficient in describing The Shadowboxer Agreement, failing to provide: (i) the date of

this written agree , (i1) the identity of the parties; and (iii) the specific provisions which were allegedly breached.
(Compare Complai | 35-47). Further, consistent with his modus operandi, Plaintiff does not attach The
Shadowboxer Agreem is Complaint.

Page | 9

“o

<

o

?



&
é@

()‘ Ct. 2003) (granting motion to dismiss claim for breach of the duty of good faith and fair dealing
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statement where plaintiff alleged breach of contract but “fail[ed] to disc?ﬂ%y details regarding
the alleged contract(s)”); Certain Underwriters at Lloyd’s, London v. William\ﬁ\./glercer, Inc.,7
Misc. 3d 1008(A) (Sup. Ct. 2005) (merely pleading that a contract was breached, v&@@ setting

forth the particular nature of the transactions, occurrences, or series of transactii‘o.? or

occurrences or the nature of the claimed breach violates CPLR § 3013); Posner v. Minnes%

e

Mining & Mfg. Co., 713 F. Supp. 562, 563 (E.D.N.Y. 1989) (“Although the existence of a
contract is alleged, plaintiffs fail to set forth any specific information as to when the agreement
was made, the terms of,the agreement upon which liability is predicated, or any other evidence

supporting the formation’é@agreement.”).

F. Plaintiff’s Claims fog‘) each of the Duty of Good Faith and Fair Dealing,
Promissory Estoppel, Un s\t)\Enrichment, or Conversion also Violate CPLR § 3013.

Because the four other causeg&g?'action are either dependent upon or derivative of
Plaintiff’s indefinite breach of contract claim, @tf ndants cannot meaningfully respond to these
claims without a threshold clarification as to whicfn%?tracts are at issue, and how they have
been purportedly breached. See, e.g. Metropolitan Life‘ﬂ/@é‘o. v. RJR Nabisco, Inc., 716 F.
Supp. 1504, 1516, n. 20 (S.D.N.Y. 1989) (“[the implied® C@enant does not create new
contractual rights, instead it] ensures that the parties to a contr%rform the substantive,
bargained-for terms of their agreement,” and the parties are not unfairly denied “express,

explicitly bargained-for benefits.”); Sutton Associates v. Lexis-Nexis, 196 Misc. 2d 30, 34 (Sup.

\%me plaintiff failed to identify any specific contract provision actually breached by defendant)
(inta{ey;citations omitted); Brown v. Brown, 12 A.D.3d 176 (3d Dep’t 2004) (claims for

promissor ppel and unjust enrichment properly dismissed where merely duplicative of

W,
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insufficiently pleaded breach of contract causes of action).” @

Stated simply, the defects contained in the breach of contract claim in c%he entirety of
the Complaint. Plaintiff’s claims for breach of the duty of good faith and fair deali@ @ unjust
enrichment further necessitate a more definite statement for additional, independent reaso/%?

1. The Breach of The Duty of Good Faith and Fair Dealing Claim La%
Meaningful Detail until it alleges a specific Contract.

o

New York law recognizes an implied covenant of good faith and fair dealing in every O

contract. See Rowe v. Great Atlantic & Pacific Tea Co., 46 N.Y.2d 562, 569 (1978)); New York
Univ. v. Continental Iné%., 87 N.Y.2d 308, 318 (1995). This covenant “embraces a pledge that
neither party shall do anyth%ich will have the effect of destroying or injuring the right of
the other party to receive the frg the contract.” 511 W. 232nd Owners Corp. v. Jennifer
Realty Co., 98 N.Y.2d 144, 153 (2002{5\2'

A claim for breach of the implied c@an nt of good faith and fair dealing will not,
however, lie if the obligations to be implied areﬁ%?‘nsistent with the terms of the parties’
agreement. See Gill v. Bowne Global Solutions, Inc.,%).Sd 339, 340 (2d Dep’t 2004);
Fitzgerald v. Hudson Nat. Golf Club, 11 A.D.3d 426, 428 (2%1) (“The plaintiff’s cause of
action to recover damages for breach of the implied covenant of go%th and fair dealing also
was properly dismissed because the plaintiff was seeking to imply an obligation of the
defendants which was inconsistent with the terms of the contract.”). Consequently, in order to be
()‘ able to meaningfully respond to Plaintiff’s breach of the duty of good faith and fair dealing

@%1, Defendants need to first be advised as to precisely which agreement (or agreements)

*

Plaindiff:is suing under.

A\
? The entirety of Y%\t'ff’s conversion claim is premised upon certain alleged rights purportedly belonging to him
“pursuant to the te m%e Woodsman Agreement and Shadowboxer Agreement, and McConnell Agreement.”

(Complaint at | 113).
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Plaintiff’s breach of the duty of good faith and fair dealing clait@‘%)remised upon the

following contention: \8 O
Despite acknowledging, orally, and in writing, that Plaintiff had fully perform@ per
the terms of the Woodsman Agreement, the Shadowboxer Agreement, and Mc |
Agreements, instead of compensating Plaintiff as per those terms, [the Defendarig
sought, and still seek, additional consideration beyond the terms of those agreements.

These demands for additional consideration were made in bad faith and constitute a
breach of the duties of good faith and fair dealing implied in express contracts.

(Compl., 9 89-90).

This conclusory _allegation falls far short of the requirements of CPLR § 3013, as the
Complaint (once againYﬁaﬂs to attach the alleged, supporting written documents, and
additionally fails to: (a) identiﬁ@hich specific contractual provisions have been impaired; (b)
specify the benefits that the Defend%&}zimproperly withheld; (c) provide any meaningful detail
as to the “additional consideration” that\&\gﬁdemanded, (d) describe how the alleged demand
deprived Plaintiff of his right to enjoy the ben@@nis bargain (whatever they might be), or (e)
articulate how the Defendants acted in “bad faith.” T nce of these details renders the claim
excessively vague and impede the Defendants’ ability to me@ngfully respond.

[ )
2. The Unjust Enrichment Claim Lack%aningful Detail Until it
Alleges a Specific Benefit that was Conferr @

To state a claim for unjust enrichment under New York law, a claimant must plead: (1)

that one party was enriched; (2) at another party’s expense; and (3) equity and good conscience

®()~ require restitution. See Violette v. Armonk Associates, L.P., 872 F. Supp. 1279, 1282 (S.D.N.Y.

Q

I995); Van Brunt v. Rauschenberg, 799 F. Supp. 1467, 1472 (S.D.N.Y. 1992). The fact that a
pa? \%efits from performance does not, alone, make that party liable in quantum meruit. See
Int’l Cus@t@%socs., Inc. v. Ford Motor Co., 893 F. Supp. 1251, 1258 (S.D.N.Y. 1995);

Shortcuts Editgﬁl ervs., Inc. v. Kaleidoscope Sports & Entm’t, LLC, 706 N.Y.S.2d 572, 573

“o

<

Page | 12

e

O

?



&
&
S

(1st Dep’t 2000) (same). The essential inquiry in any action for unjust e&@ hment or restitution
is whether it is against equity and good conscience to permit the defendan’ﬁ&f}?retain what is
sought to be recovered. See Paramount Film Distrib. Corp. v. State, 30 N.Y.2d 41&@%}(1972).

What benefit did Plaintiff allegedly bestow upon the Defendants such that it v@?be

unconscionable to allow them to retain it? It is not clear. Plaintiff vaguely asserts that t eO

e

Defendants “were enriched by Plaintiff’s continued investments in their films and high praise for
Lee as a producer and filmmaker ...” (Compl., J 107) without specifically alleging whether the
benefit is his monetary investment (which would merely be duplicative of his contract claim) or
the more amorphous % praise” (which would likely not qualify as bargained for
“enrichment,” or rise to levgl) &ere good conscience mandates redress). Here too, the
Complaint fails to provide the Defé?d@s }Vith adequate notice of the alleged wrong to which
they might adequately frame a response. \/\)

L. CONCHUSION

For the reasons set forth herein, this Court sh@l%grant the Defendants’ Motion for a

More Definite Statement and issue an order directing Plaif@ — under the threat of prospective
[}

sanctions should the allegations prove frivolous'® — to serve an a%ded complaint with a more

definite statement of the allegations supporting the first, second, third, fdurth, and fifth causes of

action asserted against the Defendants.

RS

N\
' This warning is %a;\ie given the objectively frivolous nature of the Complaint’s allegations against the co-

defendants, Simone Sh and Canyon Entertainment. [See D.E. 10].
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Dated:  New York, New York @
November 12, 2014 .
STROOCK & STROOCK & LAVAN LLP
Counsel for defendants, Lee Daniéls. and Lee
Daniels Entertainment, Ltd.

By: s/James G. Sammataro (? P
O

James G. Sammataro, Esq.

180 Maiden Lane .
New York, NY 10038-4982 O
(212) 806-5400 O

P

—and —

é Southeast Financial Center
’/5 200 South Biscayne Blvd., Suite 3100
® () Miami, Florida 33131
@ (305) 358-9900

Q
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THE WOODSMAN, LLC 0) .
¢fo Irwin M. Rappaport, P.G. \2
735 N. Orange Grove Ave,, Los Angeles, CA 90046 \/:)

May 2, 2003 ®%

Lee Danigls Entertainment, Lid.
38 W, 1815 gt

Harlem, NY 10037

Atin: Lee Danlgls

Brook Lenfast
¢/ 401 City Avenua, Buite 812
Bala Cynwyd, PA 19004

Dash Films, Ine,

¢/o Assante Business Management
280 Park Avenue, Sih floor East
New York, NY 19817

Attr; Damon Da

Gantfemen; ®

Referancs Is hereby made 16¥hat certan Operating Agreement for The Woodsman,
LLC, dated &3 of March 19, & ad)

1. Pursuant to Paragraph 5.2 of th gémtlng Agresment and subject to tha terms and
conditions specified below, Brook Lan %{éﬁLenfsst’,‘) and Les Daniels Entertainment,
Ltd. ("LDE"), hereby admit Dash Fiims, e/ (*Dash”), as an additional Member of the
Campany upon the same terms and conditl pply to Lenfest his capaclty 4g a

Member. g
2. Dash hereby agrees to be a Membar of the Ooé@j and, accordingly, agrees to alf
of the terms and conditions of the Operating Agreement (&itached hereto and
Incorparated hereln by this reference), as amended by Papdgfanh 3 below. In
furtherance thereof, Dash agrees to make a Capital ContribUtion to the Gompany of One
Million Nine Hundred Thousand Dollars'($1.9 million) of which $747.807 shall be
payable concurrently with the execution hereof and shall constitutd + entirety of the 30
April request for Funding Week ending 10 May 2003, as provided in the)s pproved cash
flow scheduje (“Approved Cash Flow Schedule®) ettached hereto and inde porated -
hereir and into the Operating Agreement by this reference,

3. Dash and Lenfest hereby agree that the balance of their respective Capital
Contributions (l.e., $1,152,103 for Dash, $500,000 for Lenfest) shafl be payablé on a pro
rata basls with one another in accordance with the Approveéd Cash Flow Schedule. ‘

4. The Approved Cash Flow Scﬁedule & hereby approved by Dash, Lenfest and LDE.

- B, For good and valuabla consideration, the receipt and sufficiency of which are hereby

acknowledged, the Memberg agree to amend the Oparating Agreement as follows,

N
£
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Except as modified by the following, the Operating Agreernent remaing un ad and
fully effeative,

a, The first sentence of Paragraph 6.1 (k) is deleted and replaced with th Q
following: "Danisls, or any affillate thareof, shall have the ight to act as the sales ag @
for the Picture In the domeastic and/or foralgn markets, and shall be entitled te receive a

fee equalto 5% of the gross amount of the sale or ficenee revenue generated by Daniels

the domestic market, and/or 16% of the grass amount of the sale or license revenue

In its capaclty as sales agent (whether In the form of advance or minimum guarantee) in (%

gensrated by Danfels In Jts capacity as sales agent (whather In tha form of advarice or
minimum guarantee) in the foreign market, plus reimburserments of actual, out-of-pocket
costs of sales, marketing, and promotion of the Picture in conniectlon with such sale or
license ("Relmbursements™), provided that the aggregate amount of such
Relmbursements shall not exceed $100,000 unless otherwise agresd by all the
Members, not to be unreasonably withheld.”

b., Paragraph 6.4, line 12: delete "In assodiation with” and replace with
‘prosents”. Accordingly, the credit shall read substantially in the form of "Dash Films
Pregents.” Add/Re following to the end of such Paragraph: "Such ‘presents’ credit shall
appearin any 6 d adverilsing (other than award, congratulatory or similar ads
naming only the ho @) whenever credit Is given to Les Daniels Entertainment.”

t. The following Il be added to Paragraph 3.6; "Dash Filrns, Inc., /o Assanta
Business Management, 28 &r}Sc\ Avenue, 5th floor east, New York, NY, 10017

d, The following shall be d to Paragraph 6.1{b) at the end of such
paragraph; “In the event, with Man st prior written approval, Dash directly sells op
licenses the Ploture to ahy distributor, ash shall be entitled to recelvs the salas
agency foe otherwise payable to Daniels tha first sentance of this Paragraph
B.1(b}. Dash shall not solicit any potential bupergor licensees of the Pleture or
otherwlse present itself ag a sales representall@r ales agent for the Picture, without
the Manager's prior written approval.” .

¢ In Paragraph 6.1(c), line 2, the following s\g%ed aftst "Danlels”; “or

Lisa Cortez" .

f. In Paragraph 8.1(d), line 5, thé followitg shall be added after “Daniels™ “or
Lisa Cortex" o

ACCEPTES 5 AGREED: <
LEE DAKIELS ENTERTAINMENT, LTD,

H / __\\ Lg : -
Lee Wls, President Brook Lenfest

DASBH FILMS, ING.

Damon Dash, President
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APPROVED CASH FLOW SCHEDULE @
Pre-Proguction, Production and Wrap (commencing with Week ending 10 May) \8

L4

7 May tequest for Funding Week ending 17 May -— $407,5386,

30 Aprl requsst for Funding Week ending 10 May -~ §747,807 N ;

14 May request for Funding Wask ending 24 May -- $203,668,

21 May raquest for Funding Week ending 81 May - $222,354

23 May requast for Funding Week ending 7 June - §148,685

4 June request for Funding Week ending 14 .June ~- $108,124

11 June raguest for Funding Week ending 21 June —- $66,534

18 June request for Funding Week ending 28 June - $17,809

Post Production: $391,072

Al Funding is required the Friday prior to the weak ending date for axample we would nesd the
funding for Weakending 10 May by 2 May,
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