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~o commence the statutory

time for appeals as of right

(CPlR 5513[a]), you are

advised to serve a copy

of this order, with notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER

PRESENT: HON. SAM D. WALKER, J.S.C.

-----------------------------------------------------------------------------x
LATASHA MARBURY

PlaintiffS,

-against-

CHAUCER SYNDICATES, lTD., THE CCl

PARTNERSHIP, llP, ARGENTA HOLDING, PlC.,

LIBERTY SYNDICATES, TALBOT UNDERWRITING

lTD., AON RISK SERVICES NORTHEAST, INC.,

NAVIGATORS INSURANCE COMPANY, AON, lTD.

and DAVID SHIMANOV,

Defendants.
______________________________________________________ ------------------------x

CHAUCER SYNDICATES, lTD., THE CCl

PARTNERSHIP, llP, ARGENTA HOLDING, PlC.,

LIBERTY SYNDICATES, TALBOT UNDERWRITING

lTD., AON RISK SERVICES NORTHEAST, INC.,

NAVIGATORS INSURANCE COMPANY

Third-Party Plaintiffs,

-against-

DAVIT SHIMUNOV,

Third-Party Defendant.
______________________________________________________ ------------------------x

Index No. 59532/2011

DECISION & ORDER

Motion Sequence 3

Index No.: 59532/2011T

The following papers numbered 1 through 55 were received and considered in

connection with the above-captioned matter:

FILED: WESTCHESTER COUNTY CLERK 06/26/2014 INDEX NO. 59532/2011

NYSCEF DOC. NO. 106 RECEIVED NYSCEF: 06/26/2014
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PAPERS

N o tic e o f M o tio n /A ff id a v it /A ff irm a tio n / E x h ib its A -W

M em o ra n d um o f L a w in S u p p o r t o f M o tio n

A ff irm a tio n in O p p o s it io n b y P la in t if f /E x h ib it A -C

A ff irm a tio n b y S h im a n o v 's A tto rn e y in O p p o s it io n /E x h ib it A

A ff irm a tio n b y A n n B . S e k e l, E s q .

R e p ly A ff irm a tio n b y M o v a n t/E x h ib it A -N

M em o ra n d um o f L a w in R e p ly

S u r-R e p ly b y A o n R is k S e rv ic e s N o r th e a s t, In c ./E x h ib it A -E

NUMBERED

1-25

26

2 7 -3 0

3 1 -3 2

33

3 4 -4 8

49

55

P la in t if f m o v e s b y N o tic e o f M o tio n fo r a n O rd e r p u rs u a n t to C P LR S 3 2 1 2

d ism is s in g P la in t if f 's F irs t a n d F o u r th c a u s e s o f a c t io n a s s e r te d in h e r S e c o n d

A m e n d e d C om p la in t a g a in s t th e U n d e rw r it in g D e fe n d a n ts , o n th e g ro u n d th a t (1 ) th e

P la in t if f 's a lle g e d lo s s is e x c lu d e d from c o v e ra g e u n d e r th e a p p lic a b le p o lic y o f

in s u ra n c e a n d (2 ) th e P la in t if f b re a c h e d a w a rra n ty in th e a p p lic a b le p o lic y .

O n D e c em b e r 6 , 2 0 1 1 , P la in t if f f i le d a S um m o n s a n d C om p la in t in S u p rem e

C o u r t, W e s tc h e s te r C o u n ty a g a in s t U n d e rw r it in g D e fe n d a n ts , A o n R is k S e rv ic e s

N o r th e a s t, In c ., a n d A o n L td .; O n D e c em b e r 2 3 ,2 0 1 1 , P la in t if f f i le d a n A m e n d e d

S um m o n s a n d F irs t A m e n d e d C om p la in t a g a in s t U n d e rw r it in g D e fe n d a n ts a n d A o n

a lle g in g b re a c h o f c o n tra c t a n d s e e k in g d am a g e s in th e am o u n t o f $ 1 m ill io n , a lle g in g

to r t-b a d fa ith b re a c h o f a n in s u ra n c e p o lic y a n d s e e k in g d am a g e s in th e am o u n t o f $ 2 .5

m ill io n , a lle g in g a D e c la ra to ry A c t io n a n d s e e k in g S p e c if ic P e r fo rm a n c e a g a in s t a ll

d e fe n d a n ts , a n d a lle g in g n e g lig e n c e a g a in s t A o n R is k S e rv ic e s N o r th e a s t, In c ., a n d

A o n L td . a n d s e e k in g d am a g e s in th e am o u n t o f $ 1 m ill io n ; O n J a n u a ry 1 3 , 2 0 1 2 ,

U n d e rw r it in g D e fe n d a n ts a n sw e re d P la in t if f 's F irs t A m e n d e d C om p la in t, d e n ie d th e

re le v a n t a lle g a t io n s a n d a s s e r te d e le v e n a ff irm a tiv e d e fe n s e s a n d f ile d a C ro s s -c la im
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aga ins t Aon R isk Serv ices Northeas t, Inc . and Aon L td . fo r indem n ity ; O n Janua ry 30 ,

2012 , Aon R isk Serv ices Northeas t, Inc . answered P la in tiff's F irs t Am ended Com p la in t,

den ied the re levan t a llega tions , asse rted fifteen a ffirm a tive de fenses and answered

Underw riting D e fendan t's C ross-c la im ; O n Februa ry 10 , 2012 , U nde rw riting D e fendan ts

filed a Th ird -Pa rty Summ ons and Com p la in t aga ins t Th ird Pa rty D e fendan t, D av id

Sh im anov ("Sh im anov"); O n M ay 1 ,2012 , P la in tiff filed a Second Am ended Summ ons

and Com p la in t aga ins t U nde rw riting D e fendan ts , A on R isk Serv ices Northeas t, Inc .,

and Dav id Sh im anov a lleg ing b reach o f con trac t and seek ing dam ages in the am oun t o f

$1 m illion a lleg ing to rt-bad fa ith , b reach o f an insu rance po licy and seek ing dam ages in

the am oun t o f $2 .5 m illion , a lleg ing a Dec la ra to ry A ction and seek ing Spec ific

Pe rfo rm ance aga ins t a ll de fendan ts , and a lleg ing neg ligence aga ins t Aon R isk Serv ices

Northeas t, Inc ., and Aon L td . and seek ing dam ages in the am oun t o f $1 m illion , and

a lleg ing conve rs ion and fraud aga ins t Sh im anov and seek ing dam ages in the am oun t o f

$1 m illion ; O n o r abou t M ay 24 ,2012 , U nde rw riting D e fendan ts se rved P la in tiff w ith an

Answer to the Second Am ended Summ ons and Com p la in t, w h ich den ied the re levan t

a llega tions and asse rted e leven a ffirm a tive de fenses and C ross-c la im s aga ins t Aon

R isk Serv ices Northeas t, Inc . fo r indem n ity . U nde rw riting D e fendan ts a lso se rved an

Am ended Th ird -Pa rty C om p la in t aga ins t Sh im anov; O n Decem ber 20 , 2012 , th is C ou rt

issued a Dec is ion and O rde r d ism iss ing P la in tiff's Second Cause o f A c tion fo r bad fa ith

b reach o f an Insu rance Po licy ; O n O ctobe r 7 ,2013 , the Hon . Joan B . Le fkow itz issued

a T ria l R ead iness O rde r; O n O ctobe r 28 , 2013 , P la in tiff filed a No te o f Issue ; O n

Novem ber 4 , 2013 , P la in tiff filed a No te o f Issue co rrec ting the am oun t dem anded to $1

m illion .
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In th is ac tion , P la in tiff seeks dam ages fo r an a lleged b reach o f an insu rance

:on trac t due to the U nde rw riting D e fendan ts den ia l o f cove rage fo r P la in tiff's a lleged

M ay 24 , 2011 loss o f jew e lry . P la in tiff a lleged tha t th is loss occu rred w hen o r a fte r she

gave o r cos igned tw o item s o f jew e lry to S h im anov , a jew e lry dea le r, w hom she a lleges

fa iled to re tu rn them to he r.

It is a lleged tha t the pe rsona l jew e lry co llec tion po licy issued by the U nde rw riting

D e fendan ts , w as p rocu red to insu re app rox im a te ly $2 .5 m illion o f P la in tiff's jew e lry in a

bank vau lt. T he po licy cove red the pe riod M ay 23 , 2011 th rough M ay 22 , 2012 and

cove red a rtic les o f jew e lry described in a M arbu ry Jew e lry S chedu le com pris ing 14

item s o f jew e lry w ith agg rega te app ra ised va lue o f $2 ,494 ,831 .00 . T he po licy a lso

p rov ided cove rage fo r anyone loss o f the schedu led jew e lry kep t w ith in the B ank o f

A m erica sa fe depos it box . T he po licy a lso p rov ided tha t up to $750 ,000 in jew e lry cou ld

be rem oved from the vau lt, bu t the po licy exc luded any ou t-o f-vau lt loss from cove rage

un less the jew e lry w as be ing w orn , be ing ca rried by hand unde r the pe rsona l

supe rv is ion o f the P la in tiff, o r depos ited in a locked sa fe . T he P la in tiff vo lun ta rily

cons igned and trans fe rred possess ion and phys ica l con tro l to S h im anov , Item 11 , a

lad ies G IA ce rtified fancy ye llow ova l d iam ond chande lie r pa ir o f ea rrings w ith an

app ra ised va lue o f $458 ,300 .00 , and Item 12 , a lad ies G IA ce rtified fancy ye llow pea r

shaped d iam ond pendan t w ith an app ra ised va lue o f $434 ,400 .00 , w hom the P la in tiff

a lleged fa iled to re tu rn the item s to he r.

T he U nde rw riting D e fendan ts den ied cove rage based upon the ou t-o f-vau lt loss

exc lus ion in tha t the P la in tiff d id no t com p ly w ith the po licy w a rran ty requ iring tha t the

P la in tiff depos it the insu red jew e lry in the B ank o f A m erica sa fe depos it box as
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"e q u ire d . T h e U n d e rw r it in g D e fe n d a n ts s e e k s u m m a ry ju d g m e n t.

T h e R is k D e ta ils p ro v is io n o f th e P o lic y p ro v id e s :

SUM INSURED: 1 . U S D 2 ,4 9 4 ,8 3 1 a n y o n e lo s s in re s p e c t o f s c h e d u le d

je w e lry k e p t w ith in a S a fe D e p o s it B o x lo c a te d a t:

B a n k o f A m e r ic a

4 3 3 B o s to n P o s t R o a d

P o r t C h e s te r , N Y 1 0 5 7 3

2 . S u b - lim it fo r E x c lu s io n B o f U S D 7 5 0 ,0 0 0 a n y o n e

lo s s .

T h e E x c lu s io n P ro v is io n p ro v id e s :

EXCLUSIONS

T h is In s u ra n c e d o e s n o t c o v e r :

* * * *

B . L o s s o f o r d a m a g e to je w e lry o r w a tc h e s u n le s s s u c h ite m s a re :

( I) b e in g w o rn o r

( ii, ) b e in g c a rr ie d b y h a n d u n d e r th e p e rs o n a l s u p e rv is io n o f th e in s u re d

o r
( ii i) d e p o s ite d in a b a n k o r lo c k e d s a fe , u n le s s th e in s u re d is s ta y in g a t a

h o te l o r m o te l w h e n s u c h ite m s a re k e p t in th e p r in c ip a l s a fe o f th e

h o te l o r m o te L "

A p a r ty o n a m o tio n fo r s u m m a ry ju d g m e n t m u s t a s s e m b le a ff irm a tiv e p ro o f to

e s ta b lis h h is e n t it le m e n t to ju d g m e n t a s a m a tte r o f la w , Zuckerman v. City o f N .Y ., 4 9

N .Y .2 d 5 5 7 , 4 2 7 N .Y .S .2 d 5 9 5 , 4 0 4 N .E .2 d 7 1 8 (1 9 8 0 ) . T o d e m o n s tra te its e n t it le m e n t

to re lie f th e m o v in g p a r ty m u s t c o m e fo rw a rd w ith e v id e n t ia ry p ro o f th a t e s ta b lis h e s th e

a b s e n c e o f a n y m a te r ia l is s u e s o f fa c t, McDonald v. Mauss, 3 8 A .D .3 d 7 2 7 , 7 2 8 (2 n d

D e p t. 2 0 0 7 ) . " [T ]h e p ro p o n e n t o f a s u m m a ry ju d g m e n t m o tio n m u s t m a k e a p r im a fa c ie

s h o w in g o f e n t it le m e n t to ju d g m e n t a s a m a tte r o f la w , te n d e r in g s u ff ic ie n t e v id e n c e to

d e m o n s tra te th e a b s e n c e o f a n y m a te r ia l is s u e s o f fa c t," Alvarez v. Prospect Hosp., 68

5
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N .Y .2 d 3 2 0 , 3 2 4 (1 9 8 6 ) . O n ly w h e n su c h a s h ow in g h a s b e e n m a d e m u s t th e o p p o s in g

p a r ty s e t fo r th e v id e n tia ry p ro o f e s ta b lis h in g th e e x is te n c e o f a m a te r ia l is s u e o f fa c t, '

W i n e g r a d v . N e w Y o r k U n i v . M e d . C t r . , 6 4 N .Y .2 d 8 5 1 ,8 5 3 (1 9 8 5 ) .

T h e U n d e rw r it in g D e fe n d a n ts c la im th a t P la in t if f 's F irs t a n d F o u rth c a u s e o f a c tio n

in h e r S e c o n d A m e n d e d C om p la in t fo r B re a c h o f C o n tra c t a n d D e c la ra to ry

J u d gm e n t/S p e c if ic P e r fo rm a n ce m u s t b e d ism is s e d b e c a u s e h e r a lle g e d lo s s is

e x c lu d e d from co ve ra g e u n d e r th e P o lic y . T h e U n d e rw r it in g D e fe n d a n ts c o n te n d s th a t

th e In s u ra n c e P o lic y is c le a r a n d u n am b ig u o u s a n d th a t th e in te rp re ta t io n o f a n

u n am b ig u o u s c o n tra c t p ro v is io n is a fu n c tio n fo r th e c o u r t, a n d m a tte rs e x tr in s ic to th e

th e fa c e o f th e in s trum e n t, C h i m a r t A s s o c . v P a u / 6 6 N .Y .2 d 5 7 0 , 4 9 8 N .Y .S .2 d 3 4 4

a g re em e n t m a y n o t b e c o n s id e re d w h e n th e in te n t o f th e p a r t ie s c a n b e g le a n e d from

L L C v C e r t a i n U n d e r w r i t e r s a t L l o y d ' s , L o n d o n 7 8 A .D .3 d 1 0 9 9 ,9 1 3 N .Y .S .2 d 2 4 6 (2 d

o f e s ta b lis h in g th a t th e lo s s c la im e d fa lls w ith in th e s c o p e o f th e P o lic y , B r e a d & B u t t e r ,

(1 9 8 6 ) . A ls o , in a d is p u te o v e r in s u ra n c e c o v e ra g e , th e in s u re d b e a rs th e in it ia l b u rd e n

D e p t. 2 0 1 0 ) . "O n ce c o v e ra g e is e s ta b lis h e d , th e in s u re r b e a rs th e b u rd e n o f p ro v in g

th a t a n e x c lu s io n a p p lie s " i d . a t 1 1 0 1 .

T h e P la in t if f a lle g e s th a t w e a r in g th e je w e lry a n d c a rry in g it p e rs o n a lly b y h a n d

to th e c o n s ig n o r , S h im a n o v , is c o v e re d u n d e r th e P o lic y . E x c lu s io n B o f th e P o lic y

p ro v id e s c o v e ra g e fo r o u t-o f-v a u lt lo s s e s w h e re th e lo s s o c c u rre d w h ile th e je w e lry w a s

b e in g w o rn , b e in g c a rr ie d b y h a n d u n d e r th e p e rs o n a l s u p e rv is io n o f th e P la in t if f , o r

w h e n d e p o s ite d in a b a n k o r lo c k e d s a fe . H e re , th e y e llo w d iam o n d e a rr in g s a n d

p e n d a n t w e re n o t b e in g w o rn , w e re n o t b e in g c a rr ie d b y h a n d u n d e r th e P la in t if f 's
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supe rv is ion . The question is w he the r vo lun ta rily hand ing he r jew e lry to Sh im anov on

cons ignm en t cons titu tes "ca rried by hand under the pe rsona l supe rv is ion o f the

insu red ." H e re , the Underw riting De fendan ts c ite , Zimring v English & Am. Ins. Co. 91

A .D .2d 889 , 457 N .Y .S .2d 504 (1s t D ep t.1983 ) w here the Court den ied the insu red

c la im based upon the exc lus ion p rov is ion , "unde r the P la in tiff's pe rsona l supe rv is ion ,"

w hen the insu red p laced an a ttache case con ta in ing the insu red item s o f jew e lry in the

trunk o f h is au tom ob ile and le ft the ca r in the ca re o f h is chau ffeu r w h ile the insu red and

h is w ife a ttended a wedd ing . The a ttache case was sto len from the trunk when the

insu red and h is w ife w ere a t the wedd ing and the chau ffeu r w as hav ing d inne r. The

Underw riting De fendan ts a lso c ited , Saritejdiam, Inc. Excessive Insurance Company,

Ltd. et a/., 971 F .2d 910 (2d C ir. 1992 ) fo r the sam e propos ition . In th is case , the

insu red 's independen t con trac to r p laced a bag con ta in ing the insu red 's d iam onds on

top o f an em pty cha ir nex t to h im a t a res tau ran t. A fte r fin ish ing and pay ing fo r h is m ea l,

the con trac to r inadve rten tly le ft the bag w ith the d iam onds in the res tau ran t. W h ile the

Second C ircu it read the exc lus ion in the ligh t m ost favo rab le to the insu red and ru led in

the insu red 's favo r, the Court d id ho ld tha t, "unde r any reasonab le in te rp re ta tion o f the

Po licy Sarite jd iam 's sa lesm an re linqu ished 'c lose pe rsona l cus tody and con tro l' a t leas t

w hen he wa lked ou t o f the d ine r doo r." Id a t 912 .

H ere , the P la in tiff adm itted tha t she s topped ca rry ing the pendan t and ea rrings

when she handed Sh im anov the b lack Jacob & Com pany bag con ta in ing the item s.

Based upon the reco rd , the P la in tiff d id no t pe rsona lly supe rv ise Sh im anov ca rry ing the

bag w ith the item s. In o the r w ords , the P la in tiff vo lun ta rily tu rned ove r he r jew e lry to
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Shimanov and relinquished physical dom inion and control to him . The items were

neither lost nor m isplaced. Furthermore, even though this was to be a consignment,

the P laintiff offered no agreement w ith Shimanov to include date of return if the item

was not sold, the specific price and Shimanov's comm ission, either before or after she

turned her jewelry over to him . Therefore, the P laintiff ceased to personally supervise

Shimanov's carrying or handling of her jewelry as soon as she watched him walk away

w ith the jewelry.

W ith respected to the items being "deposited in a bank or locked safe ... ,"

P la intiff is not alleging that she deposited the yellow diamond earrings and the pendant

in a bank or locked safe at the time of the loss. However, the Underwriting Defendants

argue alternatively, that the P laintiff d id not comply w ith the warranty to deposit the

jewelry valued at $2,494,831 in the safety Deposit Box at Bank of America. The

Plaintiff testified at her deposition that she did not recall depositing any of her jewelry in

the safety deposit box before May 23, 2011, the day the policy went into effect, nor did

she recall removing any from the safety deposit box between May 14, 2011 and May

24, 2011. In other words, as of May 24, 2011, the P laintiff had the earring and pendant

w ith appraised value which exceeded the out-of-vault lim it out of the safety deposit box

at her home. The Plaintiff by not depositing the items in the safety deposit box

increased the risk of loss, damage, or in jury w ith in the coverage of the policy, thereby

defeating the plaintiff's right to recovery, Fabrikant & Sons v Overton & Co. Customs

Brokers, 209 AD2d 206, 618 N.Y.S .2d 294 (1 st Dept. 1994).

The Underwriting Defendants have made out a prima facie show ing of

entitlement to judgment as a matter of law , tendering suffic ient evidence to demonstrate
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th e a b s e n c e o f a n y m a te r ia l is s u e s o f fa c t, A lv a re z , 6 8 N. Y .2d 320, 3 2 4 . T h e b u rd e n

n o W s h ifts to th e P la in t if f to s e t fo r th e v id e n tia ry p ro o f e s ta b lis h in g th e e x is te n c e o f a

material issue,of fact, Winegrad v. New York Univ., 64 N.Y.2d 851,853.

T h e P la in t if f in o p p o s it io n a rg u e s th a t th e P o lic y its e lf e n tire ly re b u ts th e

U n d e rw r it in g D e fe n d a n ts a rg u m e n ts th a t h e r lo s s is e x c lu d e d fro m th e P o lic y . A s s ta te d

a b o v e , " In re s o lv in g in s u ra n c e d is p u te s , w e lo o k firs t to th e la n g u a g e o f th e a p p lic a b le

p o lic ie s ," Fie ldston Prop. O w n e rs Assn., Inc., 1 6 N .Y .3 d 2 5 7 , 2 6 4 . " If th e p la in la n g u a g e

o f th e p o lic y is d e te rm in a tiv e , w e c a n n o t re w r ite th e a g re e m e n t b y d is re g a rd in g th a t

la n g u a g e ." ( Id .) "U n a m b ig u o U S p ro v is io n s o f a n in s u ra n c e c o n tra c t m u s t b e g iv e n th e ir

p la in a n d o rd in a ry m e a n in g , a n d th e in te rp re ta t io n o f s u c h p ro v is io n s is a q u e s tio n o f

la w fo r th e c o u rt," Vig ilant Ins. C o ., 1 0 N .Y . 3 d 1 7 0 , 1 7 7 . In in te rp re tin g th e c o n tra c t

te rm s , [t ]h is c o u r t m a y n o t m a k e o r v a ry th e c o n tra c t o f in s u ra n c e to a c c o m p lis h its

n o tio n s o f a b s tra c t ju s t ic e o r m o ra l o b lig a tio n , s in c e " [e ]q u ita b le c o n s id e ra tio n s w ill n o t

a llo w a n e x te n s io n o f th e c o v e ra g e b e y o n d its fa ir in te n t a n d m e a n in g in o rd e r to d o ra W

e q u ity a n d to o b v ia te o b je c tio n s w h ic h m ig h t h a v e b e e n fo re s e e n a n d g u a rd e d a g a in s t,"

Breed v Insurance C o . o f N. Am . 4 6 N 'y '2 d 3 5 1 , 4 1 3 N .Y .S .2 d 3 5 2 (
1

9 7 8 ): Weinberg &

Holman v p ro v id e n c e Washington Ins. C o ., 2 5 4 N .Y . 3 8 7 (1 9 3 0 ).

T h e P la in t if f a g re e s th a t th e te rm s a n d lim its o f th e c o v e ra g e u n d e r th e P o lic y

a re fa ir ly s tra ig h tfo rw a rd . T h e P o lic y p ro v id e d fo r c o v e ra g e a m o u n t o f $ 2 ,4 9 4 ,8 3 1 fo r

a n y o n e lo s s o f th e s c h e d u le d je w e lry k e p t in a s a fe ty d e p o s it b o x a t a s p e c if ie d b ra n c h

o f B a n k o f A m e r ic a , a n d th e s u b - lim it o f $ 7 5 0 ,0 0 0 , fo r a n y o n e lo s S to w h ic h E x c lu s io n

B a p p lie s . T h e C o u rt a ls o c o n c u rs w ith th e P ia in t if f th a t E x c lu s io n B is n o t a n e x c lu s io n
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from coverage bu t ra the r, lim its coverage under ce rta in c ircum stances.

E xc lus ion B is a lso fa irly s tra igh tfo rw ard . It s ta tes tha t:

T h is insu rance does no t cover:

"B . Loss o f o r dam age to jew e lry o r w a tches un less such item are :

(I) be ing w orn or

(ii) be ing carried by hand under the persona l superv is ion o f the insu red or

(iii) depos ited in a bank or locked sa fe , un less the insured is s tay ing a t a

ho te l o r m ote l w hen such item s are kep t in the princ ipa l sa fe o f the

ho te l o r m oteL"

T he overa ll P o licy w ou ld cover any loss un less the c ircum stances o f the loss

fa lls w ith in E xc lus ion B in w h ich case coverage w ou ld be den ied . T here fo re , if the loss

or dam age fa lls ou ts ide o f E xc lus ion B , then the P la in tiff w ou ld no t be sub jec t to its sub-

lim its and w ou ld be covered to the fu ll lim it o f the po licy . T he P o licy s im p ly s ta tes tha t

so long as the jew e lry is kep t a t the B ank o f A m erica , it is covered fo r the en tire

$2 ,494 ,831 . If the jew e lry is los t w h ile a t B ank o f A m erica the P o licy covers the en tire

loss . It is on ly w hen the jew e lry is rem oved from the B ank o f A m erica sa fe tha t a sub-

lim it o f $750 ,000 app lies . S o if the P la in tiff rem oves the jew e lry and the jew e lry is los t o r

s to len the P o licy w ill cover up to $750 ,000 fo r anyone loss so long as it does no t fa ll

w ith in E xc lus ion B . T h is "ou t o f sa fe /w earing" coverage o f $750 ,000 w as nego tia ted

be tw een the parties and w as a function o f the prem ium tha t the P la in tiff pa id .

T he P la in tiff then argues tha t the E xc lus ion B o f the P o licy does no t de fine or

con ta in the te rm "vau lt" o r "ou t-o f-vau lt." A s the P la in tiff s ta ted , "[U ]nam b iguous

prov is ions o f an insurance con trac t m ust be g iven the ir p la in and ord ina ry m ean ing ,"

Richner Communications, Inc. v. Tower Ins. C o. O f N. Y., 72 A .D .3d a t 671 . T he p la in

and ord ina ry m ean ing o f "be ing w orn" and "be ing carried by hand under the persona l
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superv is ion o f the insured ," o r when the jewe lry is "depos ited in a bank or locked sa fe ,

un less the insured is s tay ing a t a m ote l o r ho te l w hen such itemS are kep t in the

princ ipa l sa fe o f the ho te l o r m ote l," is tha t Exc lus ion B app lies when the jewe lry is no t

w ith in the Bank o f Am erica . Common sense Suggests tha t the jewe lry canno t be in the

Bank o f Am erica sa fe and a t the sam e tim e be ing in a vau lt o r sa fe som e p lace e lse , o r

be ing worn or in a ho te l sa fe a t the sam e tim e. There fo re , the $75

0

,000 "ou t o f

sa fe /wearing coverage" lim it as nego tia ted by the parties is c lea rly de fined by the

wording of Exception B.
The P la in tiff a lso cha llenged the "cover" p rov is ion o f the Po licy because no

loca tion or te rrito ria l lim its a re shown in the schedu le and as such an am b igu ity is

crea ted concern ing the Po licy 's coverage . Th is a rgum ent is a lso w ithou t m erit. Just as

the P la in tiffs cu rren t c la im is based upon a NeW York C ity loss, if the P la in tiff chose to

trave l to the rem a in ing con tinen ts o r to the m oon she wou ld still be covered under the

po licy . If the re is nO lim ita tion lis ted then the Po licy covers loss occurring "anywhere"

and "everywhere" particu la rly w ith ind iv idua ls a t the incom e leve l o f the P la in tiff.

The P la in tiff goes on to argue tha t s ince Exc lus ion B (iii) cover losS "wh ile the

jewe lry is depos ited in a bank or locked sa fe ," then the sub-lim it fo r Exc lus ion B is no t a

sub-lim it fo r Exc lus ion B because it lim its the recovery fo r loss if the jewe lry is in a bank

or locked sa fe to $75

0

,000 and no t the $2 ,494 ,831 . However, th is is no t the case . The

R isk Deta ilS o f the Po licy c lea rly s ta tes tha t to recover $2 ,494 ,831 fo r anyone loss, the

jewe lry m ust be kep t w ith in a Safe Depos it Box loca ted a t Bank o f Am erica , 433 Boston

Post Road , Port C heste r NY 10573 . Ex lcus ion B (iii) m akes no re fe rence to the Bank o f

t> .m erica , bu t it goes on to c la rify when "ou t o f sa fe /wearing" coverage w ill be ava ilab le .
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It s ta tes tha t if the jew e lry is depos ited in any bank o r locked sa fe other than at the

Bank o f America, the re w ill be no cove rage "un less the insu red is s tay ing a t a ho te l o r

m o te l w hen such item s are kep t in the p rinc ipa l sa fe o f the ho te l o r m o teL " In o the r

w ords , if the P la in tiff c la im s a loss from her locked sa fe a t hom e, it w ou ld be exc luded

unde r E xc lus ion B o f the P o licy . S o the language c lea rly app lies to bank o r locked sa fe

o the r than a t the B ank o f A m erica , w h ich w ou ld m ake it an "ou t o f sa fe loss ."

T he language in the E xc lus ion B is c lea r and unam b iguous and the P la in tiff is try ing to

con fuse and m is lead the C ourt by m isread ing and m is in te rp re ting the p la in language to

su it he r needs.

T he P la in tiff a lso a rgues tha t based upon the P o licy she is en titled to recove r the

ac tua l va lue o f he r loss w h ich is $892 ,700 .00 and no t the $750 ,000 sub -lim it o f

E xc lus ion B . T he P la in tiff's a rgum en t has no m erit. E xc lus ion B c lea rly app lies in th is

ins tance and the language is c lea r and unam b iguous. T he on ly rem a in ing question fo r

the C ourt to add ress is w he the r the P la in tiff ra ised any questions o f fac t rega rd ing he r

trans fe r o f the jew e lry to S h im anov. It is und ispu ted tha t the P la in tiff w as w earing the

jew e lry w h ile d riv ing to m ee t S h im anov, rem oved the item s and p laced them in a bag

w hen she a rrived a t h is o ffice , and handed them to S H im anov. T h is w as a vo lun ta rily

trans fe r and once S h im anov took possess ion o f the jew e lry the p la in and o rd ina ry

m ean ing o f the language o f E xc lus ion B (ii) w ou ld suggest tha t the jew e lry w as no

longe r be ing w orn , ca rried by hand o r be ing pe rsona lly supe rv ised by the insu red ,

Richner Communications, Inc., 72 A . D . 3d a t 671 .

T he P la in tiff a rgues tha t the loss occu rred a t the m om en t the P la in tiff handed

S h im anov the item s unde r the m is taken be lie f tha t he w ou ld endeavo r to se ll them on
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he r beha lf. H ow eve r, the re is no th ing in the reco rd to suppo rt S h im anov 's in ten t to s tea l

the jew e lry . In fa c t, the N ew Yo rk C ity P o lice D epa rtm en t vo ided the po lice repo rt a fte r

de te rm in ing tha t the P la in tiff 's a llega tions w e re a c iv il and no t a c rim ina l m a tte r. A lso ,

S h im anov h im se lf te s tified tha t he re tu rned the Jew e lry to the P la in tiff. S in ce the cou rt's

func tion on a m o tion fo r summ ary judgm en t is " issue find ing " ra the r than issue

de te rm ina tion , Sillman v. Twentieth Century-Fox Film Corp., 3 N .Y .2d 395 ,404 (1957 ),

the C ou rt w ill no t a ttem p t to add ress the d ispu te be tw een the P la in tiff and Sh im anov . It

is s im p ly up to the C ou rt to in te rp re t the unam b iguous p rov is ions o f an insu rance

con trac t by g iv ing these p rov is ions the ir p la in and o rd ina ry m ean ing , Vigilant Ins. Co.,

10 N .Y .3d 170 , 177 . E xc lus ion B is c lea r as to the lim it o f P la in tiff 's cove rage and it

does no t p rov ide p ro tec tion to vo lun ta rily cons ign ing jew e lry fo r sa le .

T he P la in tiff seem s to be o f the op in ion tha t a lleg ing a the ft o r robbe ry w ou ld

c rea te a ques tion o f fa c t fo r a ju ry . B u t E xc lus ion B w h ich is the sub jec t o f th is m o tion

on ly add resses loss w hen the jew e lry is be ing w o rn , ca rried by hand unde r the pe rsona l

supe rv is ion o f the insu red o r w hen it is depos ited in a bank o r lo cked sa fe a t a ho te l o r

m o te l o the r than the Bank o f Am e rica . In o the r w o rds , if the the ft o r robbe ry , occu rred

unde r any o f these c ircum s tances then the U nde rw riting D e fendan ts w ou ld c lea rly be

respons ib le . T ha t no t be ing the case , the P la in tiff has fa iled to se t fo rth ev iden tia ry

p roo f es tab lish ing the ex is tence o f a m a te ria l issue o f fa c t. T he U nde rw riting

D e fendan ts m o tion fo r summ ary judgm en t w ith respec t to the F irs t and Fou rth C ause o f

A c tion is g ran ted .

The pa rtie s a re d ire c ted to appea r be fo re the S e ttlem en t C on fe rence Pa rt,

914 -824 -5350 on ~2014 a t 9 :.$ .m in C ou rtroom 1600 . To the ex1en !
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any relief requested in Motion Sequence 3 was not addressed by the Court, it is hereby

deemed denied. The foregoing constitutes the Opinion, Decision and Order of the

Court.

Dated: White Plains, New York

June 23, 2014

Clut SL. ~
N. SAM D. WALKER, J.S.C.
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