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FLAUTIP D DAPEFR (State Bar No. 33378) @ .
PHILIP D. DAPEER e
A Taw Corporation ~/>
2625 Townsgate Road, Suite 330 N
Westluke Village, California 91361-5749 @
Felephone: (323) 9549144 \/fb
Facsimile: (323 954-0457 g
Aftorney for Plaintill %
Livander Holylield
®
é UNITED STATES DISTRICT COURT
\{) ENTRAE DISTRICT OF CALIFORNIA

EVANDER HOLYFIELD, an i@} {.g‘{juﬂl> Case No.: £V-12-09388 CAS-FFMXx

PlaintilT, @ . [Assigned to the Hon, Christina A, Snyder for

\2\/? all purposes]
¥,
NOTICE OF MOTON AND MOTION FOjt

JTULLEN ENTER TAITNMENT.COM, INC., dol QRDER CONFIRMING ARBITRATION

husiness as JULIEN'S AUCTIONS, a Califurnia AWARD, DIRECTING RETURN OF

corpopation, and DARREN JUTIEN, an individual, (G PLAINTIFF’S PROFPERTY AND

KONERATING SECURITY;

Defendants, &ORTIHG DECLARATION AND
B ORANDUM OF POINTS AND

L AUTEIORITES

Date: Joke 2 204Y
Time: kG .
Cirnirs 5

: i

TO TIE PARTIES AND THEIR ATTORNEYS OF RECORILY
;?al}er may be heard in the Linked States District Court, Central District of California, before the
ﬁg@ﬁblﬂ Chinisting A, Snvder, plaintiff Evander Holyfield, by hus aitormey of record in this case,
will an by docs apply to this Court, pursuant to 9 U.S.C. § 9, for an order confinming the
arbitration g*%t? rendered by the duly appointed arbitralor in this case and exonerating the secwity
previously poste%}aimiﬁ in connection with the isstance of the femporary restraining order and

.
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preliminary injunction. Further, plainti(f sceks un grder of enforcement of c@in provisions of the
Auclion Consientnent Agreement regarding the return of plaintiff’s property fo a@ng the auction,

Notice and service on this motion is made pursuant to Local Ruie 6-1. ®@

This motiun is made on the ground that the parties previcusly entered into o writtg:?(?
agreement by which any dispute, claitn, or conttoversy arieing out of the parties” rclatinnshipsdg 1
b resolved exclusively by final, binding arbitration in Las Angeles, Californsa administercd by ©
JAMS pursyant to its streatnlined arbitration rules and procedurcs. This Court previously ordered
the parties to subimit their disputes to arbitration. ‘The arbitration took place before the duly
appointed arbitrator Eﬁ lie apbitrator has rendered an award i faver of plaintiff who now seeks to
condinm the arbitration awdy) 3\:1 oblain release of the security that was previously posted in
compeotion with the issuance of@demporary restraining und preliminary injunction in this casa,

This motion is based upon h?i@w?;ip& of motion, the accompanying declaration and
memorandum of points and autlmritias,\g@eading& records and files in thiz case und such oral and
documentary evidence as may be presented a@&bearing on the motlon.

This motion is made following the mntbreﬁ?g? counse! pursunt to Local Rule 7-3 which

took place on April 8, 2014 O

-

[ )
L DATED: April £, 2014 PLILIP D, %EER

A LaW

PHILI? D, DAPEER
Attarney for Plaintiff
Evander Holyfreld
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1 DECLARATON OF PHILIP D, DAPEER < .
2 1, Philip D). Dapecr, declare: O
3 l. 1 am an attorney duly admitied Lo practice law in the State of Californi before
4 1| this Court. ] am the principal in the Iaw firm Thilip D. Dapcer, a law corporation, one of 1
5 |8 atrovnevs Tor plamtiff Bvender Holy[ield in this action. O
f 2. [ such capacity 1 have personal knowledge of the facts set forth in this declaration © G
7 |} and if calied and sworn as a witness conld and would competently festify thereto. @)
8 3. 1 give this declaration in support of plaintift’s motion fur an order confuming the
G || arbitration avard tha@l Jheen rendered in favor of plaintiff, for an order exonerating and releasing
1% || the security in the amouant @gﬂ:ﬂﬂﬂ.(lﬂ which is curtently being held by the Clerk of the court and
1 l| for ordes re accounting and 1'3@1 of plaintiff”s property.
1% 4. s action was mmn@ceg by plaintill upon the filing of his verified complaint and
13 1| ex parle application for temporary raﬂtlg@ and issuance of order to show cause ve preliminary
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14 |} injunction on November 1, 2012, Sev dockﬂ@@s 1--8.

3. Cp November 5, 2012, defandmﬂs??\;?;heu metion fo compel arbitration as well as

16 || their opposition papers on the plaintiils cx parte appliéﬁ@fnr A lemporary restruining order and

18 || then proceeded o Tile their opposition and reply papers with resp@b/‘f%the application for injunctive

19 || relicf and the application for order compelling arbitrmion and to stay Pending action.

20 |] 6. O November 21, 2012, the Coutt granted plaintifl"s request for a.teniporary
21 || restraining order, and on Novownber 28, 2 7. the Court required plaintiff 10 post a $250,000.00

@2 security. Plaintiff posted the required security an Nowvember 24, 2012,

e\

24 \\?{W‘i preliminary injunction should net issue restraining defendants from auctioning the Not For
25 [l Bale 1@@ On Navernber 27, 2012, delendants told the court that because a lemporary restraining

26 || order had zﬁg - been granted, they did not eppose the issuance of a preliminary injunction

27 bt enjoining an au\%f fhe Mot For Sale Ttems until resolution of the parties” dispute through

28 |i .

OOA .

ROFTICE OF Mff?@h] AL BADTEM FOR ORZER COMFIEMI NG .-%EB]T_RATEL'JS‘C MW AR

fhe issuance of order fo show cause re preliminary injunction See docket entries 9 - 13, The parties

a 7. In the Court's November 21, 2012 order, the Court dirccted defendants 10 showw cause
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1 | arbitiation. See docket entey 44, On December 3, 2012, the Comri issued i@mljminm*y njunction,
2 || The order sefting the amount of the bond for a security is dated November 27, . Q{}

3 5. Defendants bad filed an ex parte application for an order compelling : fion on

4 || November 6, 2012, Sze docket entry 22. Pursuant to the Court’s November 21, 2012 0
5 | parte applicetion was converted into a metion to sompel arbitration, The Court then found thal
parfies were in agreement as to how Lo proceed in the case. Plaintifl vrped that the claims should  ©
proceed in arbitration, and requested that the Court retain jurisdiction over matlers related to the

6

7

2 | titerim roljef that the Court had already granted. Defendants apreed. Accordingly, by ceder staying
9 || the case pending a1‘bi@}i§u citered December 12, 2012, docket entry 59, ihe Court siayed the action
o '

pending resolution of p]an@é‘}irlaims in arbiteation, but reiained jurisdiction to hear any dispates

L1 || regarding the preliminary injunctjon issued on November 29, 2012.
£2 9. Following entry ﬂf%de{r staving the action, the parties went forward (o arbitrate
13 | their disputes pursuant to the Anction (‘?{Qz?mnent Agreement dated July 21, 2012, atfached as

14 || Exhibit A to plaintifi’s verified complaint. '@@binmiﬂn took place at Los Angeles, Califorma

15 || and was administered by JAMS pursuant 0 ity strgd?\%?md arbitrafion rules and procedures. See

16 | Paragraph 19 of the Auclion Consignment Agreenmm.%

17 1g. On December 18, 2013, the arbitrator, Richard E. Posell, rendered his arbiiration

18 || awnard in the maiter.  Aitachad hercto, marked Exhibit *“*A” and in%ated hercin by this reference,
19 |: is a true copy of the arbilration award. The arbitrater found (hal deferidants failed to include an

20 || inventory it the Auction Consignment Agreement in vielation of California Civil Code §

21 || 1812.608(d)(2). As arcsult, the Aucilon Consigninent Agreemcil was void and unenforceable with

@ respect fo {he Not For Sake [tems thal were the subject of this Cowt’s femporary restraining order

X
Pund preliminary injunction. ‘The arbitrator found that any auction of the Not For Sale items would

24 ]?ﬁyﬁeen unlawtidl and that plaintiff was net estopped from asserting the iegality of the auction
25 mmig@@l agreement with regpect to the Not For Sale Items.

20 11. a result, plaintiff contends that he prevailed m the maiter with: respect to all of the
27 || 1s5ues and dispu%i were the subject of proccedings before this Conrt on plaintiff’s application

28 i for a ternporary restraining otder and issuance of an order to show cause re prefiminary injanction

O 4 —
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prior 10 the endey by this Court of its order staying this action pending compflefion of arbilration.
Iissentially, the award of the atbitrator is entirely consistent with the rulings and otders of tys Court
with respect to plaintiff’s application for injunctive relict. ®@

12, There Lias been no timely motion by defendanis for order vacating, mudiffi?@?r

correcting the arbitrasion award. Such 2 motion had 1o be served and filed, if at all, within thr%
inanths afler the arbilration awatd was filed or delivered. See @ U.5.C. §§ 10, 11 and 12. °
Consequently, any sueh objections fo the arbitration award cannot now be asserted by defendants in
opposition plainti{f’s within metien fo confirm the award pirsuant o 9 LLS.C 89,

13, I-iﬂwe'é?)ﬁ dispule has arisen between the parties post-arbitration. Tn addition to the
Nat For Sale Tlemns that ar«@g}t\lhicct of plaintiff’s complaint, defendants retain possession of
additional ifems of personal pro@iv belongmg to plaintitt that were not sold at the auciion that was
conducted by defendats. Paragmpr@l of the Auction Consignment Agreentent, Exhibit “A”" to the
vaified complaint, provides that: \/?

“Thiy Agreement will terminale on SQ er 1, 2013, and i( apen ternyination ey of the

Property remains unscld, such Property shall bereturned to you (At our cost) in the same

manner and condition such Properly was delives @us,“

14, Plaintiff contends that defendants ave obligaled ta\ship and detiver back o plainfiff, at
Jefendants’ cxpense. all of the remaining property belongng o plabuiff in defendants’ possession,
| custody and control. Defendants apparently contend that plaintify isi'%ligated 1o pick-up hiz
property, including the Not For Sale Items, af Jefendants’ buginess lacilities in Beverly Fhlls,
California and arrauge for the plek-up and transportation of that property at his solc cost and

expense. Hurther, there is a dispute between the parties regarding the verification of exactly what

’a)mpeﬂ ¥ now remaing in defendants’ possession, custody and control, an acgoumting of the duction

ds and what property sold af auction has not as yet been paid for by the purchasers. See the
smpail lipications between vounsel, attached collectively as Fochibit “13” herete. The open
i5RuEs With(r? i 1o Paragraph 20 of the Auction Censignment Agreement were 1ot before the
arbitrator in the prties” submitals and claims because the Auction Censignmenl Agreement had not

OO 5
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{hen terminated. Plaintiff therefore seeks and order requiring defendants 10@\1};;}3’ with Pavagraph
20 of the Auction Consignment Agreement. O :

5. The secutity of $250,000.00 that was deposited on belall of p!mhtiﬂ@t@ time of

the issuance of the temporary restraining order was finsnced by Mr. Yank Barry. Plaintiffi‘%s an

order of this Court cxonerating the secawity and authorizing and direcling that the Clerk of the ©
4

shall pay the security deposited with the Clerk fo Mr. Yank Barry, 1544 1¥ Streel, Savasota Floridae q

142165, Attached hereto, marked Lxhibit “C™ and incorporated herein by this reference. ore true

copies of the security agreements and tinancing stalcmerts entered into between plaintift and Mr.

Yank Barry dealing, ié}gt, with the security deposited with the Clerk of the cowrt in connection
with this action, ®
ko, Plaintifl’ secks a@mder and judgment of this Court confirming the arbitration
award. Plantiff also secks an awag\@]ig attorney’s fees incurred in connection with the
nroceedings before this Court. The arbi}’:{),n? rided on that issue at page 11 of the award, as [oliows:
“Respondent also secks fees Tor his s@@ in the Action. The Arbitrator is mindful of thal
success. However, gince thal Action is not'L and the parties will cbviously have to retum
to Pistrict Court, the Arbinator abstains from a%g any fees with respect thereta, and
defers the issue of fees and costs in the Action o the discretion of the District Court Judee
who pversaw the proceedings.” O
17.  Under separate cover, piaintiff will file a mouon for an‘award of attomey’s focs
| incurred in conneetion with the prosecution of this action.
Exceuted at Westlake Vitlage, California thiy IF day of April, 2014,

I declare under penalty of perjury under the laws of the United States of America that the

w@regning 15 ime and correct. W/A

Q R PHILIP D, DAPEER
(%?/p
O

OOA 6
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MEMORANDUM OF POINTS AND AUTHORIE .

L. 9 1.8.C. § 9 provides that if the parties in their agreement have aga@d that a

judgment of the court shall be entered upen the award made pursaant io the arbit:rath:@n@(%

shall

arhitration may apply to the cowrt so specibied for an order confirming the award, and 1hereupo)

specify the coust, then at any thne within one year after the award is made any party to the

court toust grant sich an order unless the award is vacated, maodified or corrected as prescribed in ©
sections 10 aod 11 of this title. If no courd is specified in the agreement of the parties, then such
5 application may be made to the United States Court in and for the distriet within such an award has

been mada. é

2. The hueli@@g};\ignncm Agreemnens attached as Fxhibil “A” to plantiff’s veri fted
complainl in this action, c:xpres@prcavides that: “Judgment en the award may be entered in any
court having jurisdiction, and each p@ hereby irrevocably walves any right to adjudicate in any
other court or forum.™ Consequently. m\g@ur‘c should enter judgment on the arbitration award
because ihe parties have so specified in the a@@ congigament agreemens that fadgment may be so
antered. Since defendants have not timely filed a tbiign to vacate, modify or coreet the arbilration
award, there is no impediment at this stage ta entry of z%r confirming the award as rendered by
the arbitrator, . o

3. In view of the fact that the arbitrator found that def%tﬂ shall take nothing by their
arbitration demand for monetary damages, that the auction consignimedl agroement was void with
respect o the Not For Sale Hems, defendants did not have the right to auction any of the Not Fer
|| Sade lisnos, and that any auction of the Not For Sale Items would have been unlawdul, no damage

claim cap be asserted by defendants against the security tha was deposiled by plaimilf in connection

A

jyit}} the issuance of the temporary restraining order and preliminary injunction. Defendants are
p\r{g@icd by the arbitration award from raising any damage claim as 4 resplt of the issuance by tlis
Coret @@tt}mpﬂmw resiraining order and preliminary injunction. Consequently, the security or
u11dertakinf§g?id be exonerated and released to Mi. Yank Barry.

4, I’df@f requests that this Court setain jurisdiction to hear plaintiff's request for

award of attorncy’s feas and costs incurred in the prosecution of this action in the Disirict Courl.

O, 7

WCICE OF Mo‘ﬁ@ AND MO FOR ORINER QONETMING ARMITRATION AWAID




Cs

—

o MO ) e T =Y LA Rus Ld Tl

— L jmel umal
[

i
1

1

!

ise 2:12-cv-09388-CAS-FFM  Document 67 Filed O4/2§/i;§ Page 8 of 57 Page ID #:734

S

s

Further, plaintiff reguests that this Court order that the remaming property nging to Lhe plaintiff
in defendants’ possession, custody and control, including the Not For Sale Itcm&@il are the subject
of the temporary restraining order und preliminary injunction, be returned and Shipp@@pfﬂinﬁﬂ' b
defendants at defendants’ sole cosl and expense and that defendants be ordered to provide @ygritied

inventory under oath of all of she plaintiff"s property ir: their possession, custody and mntm]ﬂ\ﬁ/\@l

as an accounting of all of the auction results and the open sales that lave nat been patd for as yet bye b

atty of the purchasers, per the meeting of counsel in accordance with Local Ruje 7-3. Plaintaff wilk
lodee a proposed order and judgment on this motion,

5. On Msééh 7, 2014, declarant sent counsel far defendants a request for mecting of
vouttse! pursuamt to Districf U ourt Local Rule 7-3. On April 8, 2014, declarant recetved the responsc
from defendamts’ counsel 10 iha@quest, Truc copies of the cmail communications between counsel
concerning compliance with Distri&? 'L;Lm:a] Rule 7-3 are attached hereto, marked Txhibi “BF
and incorpovated herein by this refereno\g fendants have agreed to provide an updated accounling
and will indicate whethey the sold property h@@n paid for by the bidder or remains unpaid.
Defendants have agreed to provide a venfied invt:ﬁ%(r?undar path as to plamtiffs property in
defendants® possession, custody and coniral. Defandan%e apreed to the release and cxoneration
of the bond or security. Defendants have agreed fo stipulaie w confinmation of the arbitratiop award
in view of the fuct that defendants acknowledge that the time to E% poititon 10 vacate, covrect,
modify or chalienge the award has already lapsed.

6. Basad upon the foregoing stipulations and agreements of defendants by and through

their counsel, plaintiff seeks an order of ihis cowt accordingly. Asa result, thore remaing onc open

| jesue with respoct to the pending motion; namely, enforcement of Paragraph 20 of the Auction

‘énnsig,nment Agresment with respect 1o the return of plaintifl’s propetty.

\8 7. Plaintifl contends that defeudants’ interpretation of Paragraph 20, as contained in the
cmail (@ 41 8, 2014 from defendants’ counsel is rot # fair reading of that paragraph. Paragraph 20
does not unﬁﬁi Julien’s obligation 10 retuen plairtiff's property to plaintiff at Julien’s expense on
whether a parﬁm@?’ ern of property was actually offered for anction. Reference here is made to the

moving, opposition ang reply papers submifted by the parties in connection with plaintifi’s

O, -8 —

CWOICE OF Mo?@ AT MOTION =0R ORLLE CONFIRMING ARBITRATION AWAKE
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application Tor issuance of a temporary restraining order and order to show‘@lse.re preliminary

njunction. ~/>

8. Juiien’ s picked up hundreds of jtems of HolyTield’s property from the \@ g fauilily
in Atlanta, Georgia where plaintiff was keeping his personal cffects following fﬁreulﬂﬂllr;%l
fendor on bis residence. Julien’s took the position in this case from inception that, [rom the mc@
possession of plaintiffs personal properiy passed to Fulien’s when the items were loaded onthe  °
mondng and storage trocks that Julien's dispatched from Califomia, it was desmed consigned 1o
Jaliens lor anction. When plaintiff’s property arrived at Julien’s in California, it was defendants
who made all final degi;jﬁm as to what iterns would be inchuded in the auction catalogue fox sale at
auction. Julten™s has stead@e}}fakm the position in this case that the consignor could not dictate
what iters could or could not b@i tnded in the auction once the consignment agreement becaine
effective; thal is, when Julien's pickc@lp Holyfield's property.

9, The thrust of Juljen’s m*g_uw@it in opposition to plaintifi”s initial application for
injunetive refief was that Holyfield did not hav@ right te withdraw any ilem from consignment

once Holvfield's property left Atlanta, Georgla on Jgkign’s trocks. At the thme of its opposition o

| plaintiffs initial application tor injunctive reliel, Jﬂiﬂ]%lﬂd that it bad exclugive possession,

custody and control of the Inveptory of Holyfield properly asta fﬁ”h it being loaded on the moving
and storage trucks Julien’s sent from California to Atlanda, Georgia)gnd that all of Nolyfield's
property foaded into the trucks had becn consigned for auction, with Julien’s rights as a consignse
ntider the auction consignment agreement vesting af that time. Julien's decision atter the Holyfield
property was consigned to exclude some of the consigned property froms the auction sale dogs not, i

plaintiff*s view, excuse Julien's from having to retarn plaintiff s property o plaintiff at the

23 *?’%nﬂp"igne&’s gole cost and expense.

24

25

26
27
28

10, “Unsold” properfy, as the term is vsed in Paragraph 20 of the Auction Consignment
Agree§@hv fair reading of that paragraph, would include bath property thai was pul up for
auetion bal @?\m sold as well as properiy that Julien’s decided not to offer for auction and was not
sold of not sold by Jdlien’s in 4 subsequent auetion pursuait o its right to olfer property ina

subsoquent auction inecgordance with the terms and conditions of the Auction Comsignment

O 9
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the auction, Paragraph 20 of the Auction Consigntnent Agresment could bave c]earh

pomi It does not, and Julien's should be ordered to pay for the cost of relurning the inven

defendants.

IXATED: April 2§, :z{zm PTULIP D, DAPEER
\6 A Law orporation
N . o
% PRIL{P D. DAPEHR
Q Attorney for Plaintifl

@\/b Evander Hulyfield

Q
63%?
%

o

?
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OO N 10 _ -

plaintifl*s property that remains in its possesston, custody and control to plaintifl at Julien’s so
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Apreement. If Julien's intended to draw a distinction between property that liad been offcred up for

auction sale but remained unsald and property consigned to Jullen's but not 111\{1:@1 h}* Tulien's in

%/t

and sxpense. Any ambipuity in Julien’s form consignment agrecinent must be consirued against  ©
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SULIEN ¥ HOLYFIELD 0)
AWARD \/i)
Richard E, Pogeli . (%

1604 Chaveriield Avie, Suite 37-3
Sants Moniza, CA §0404

Place of Arbitrafion: Santa korilca, CA OO
Brate of Award: Cecember 18, 2043 ‘/b

Tive undsrakgned Adi r raving been designsted in gocordance with the Auction
Corsignment Agree tween the parfies deted July of 2012 {the "Agreement”), and pursuant
1 their ghipulation befure rite States District Court for the Cantral District of Califarmia in
case Mo, CV 12-6338 (the " &é and the resulting Order of that Courl dated December 12,
£H 2, staying pmc#adrngs penty ertsiration, and having examined the submisstong, oroofs
ant allegations of the parties, nm@ds, conchudes and isslras this Award, as follows:

@

I, INTROQDUCTION,

Raspendent Evander Holydteld is a Luua—t'rne i wizight boxing world champion. Chaimant
Julterr's Enertalnment com, he, dibfs Jetan's 5 ain auction company which antered
fnto the Agreement with Respondent it July of 201 fon hig remotabitia in Novesnber of
2M2, at Clatmanl's looalion n Los Angelas, Gahfarm.:- the time, Respondenl was ving in
Atlanta, Georiig and shibped the meamonablibato Les A ﬂ::r auctisn. Shartly befors the
El.lﬂ!lﬂﬂ date, however, a dispute broke out betwean the p eaus2 Raspondent declined o
atleiion approximataly 20 ifems (the "Disputad ema™) which aaseHs were icanle and
ceniral 1o the sucoess of the suction, Unable fo “es-':ﬂare thls con Respondent brought e
Action and cbimined & fetnporary resiraining order {which was later gonverted to & preliminary
Hyjunction by stipulation) enjpining Claimant from ncluding tha thuteg}sms in the ayclion, but
otherwise permitting the auction i continlie. The auction was i fast he armber 30, 2042
without the Dispufad femes. The financiai results were disappointing. Be%the Agraetrenl
hed an arbitration dawse, Claimant (Dofiondants in the Action} saught an ordef Zompelling
arbitration. Purswanl ke slipulaiizn, the Action was stayed pending arbiratlon on Decemiber 12,
Z2H 2. This matter went to akitration before JAMS pursuani 1o g Cemand Rlad by Clabmant on
Pecarmber 13, 2012,

. FHE PLEADING ARD ISSUES
Caimant's Demand allepes that Clamant is 2 premisr sport's and eelebrly mgmerabilia avction

houge, that Respondent signed the Agreement an Juby 24, 2012 aftgr a leng histony of
negotiations; that during thes negotiations, Claiman mads it clear o Raspondant that the sosts of

@pr&p&ﬁng for the auation, incleding the preparation of tha catalogus, marketing and promotion,

\ghﬁ pra-avction sxhibifion of {52 ilerms for sale could fypially cost hundreds of thousands of
%s, which could only be recouped through the suction; that cartain iconic iterms ciosely
as wégad with tha calebity wers necessany to draw interast in the auction and weare eritical to s
t Respondent waz told that whatever he gave ta Clalmant wawtd be lems for sale in
!he au frmant alleges further that Respondent reviswed every ltem sent to Cleimant
inclading thé% uled tems, and that Respondedt ok sertain actions confrmmmg that they wers

]

Oo

2
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for sais &t the avction, incluling approving press releases, the draf catefogue, and bk
informatton. Claimant allages that the Agreement specificaly prohiblts Respandant fi

withdrawing any e of oroperty fram sale after he signed the Agreement, and thatas a @41“ of
Respondent's aclions, Claimant suffered cettein spewtied damages, Claltant pleads two c@e

of aglion, Breach of Sotiract, and Breach of the Implad Covenant of Good Faith and Fair @
Dealing. \(E?

In reply, Respondent denias the alisgation of the Bemand, seis up numerous sfffmative &

gefenses and asserts @ Counderclalm against beth Slalment 2nd #s princapal, Daken Juler

{“Juien™, which afleges thal Respondent was it dire finanelal sltealts, having jest inat his hume to O
foraciosure; thal Respondant signed tha Agreement on July 134, 2093 without kenefit of pounset °

that {he Agraement epntemplates that the property to be sold at auction would be listed on a O
"Consignment Regeipl' which Respondent did not receive thtl Seplember 26, 2{M2; and that O
withint a reascnakis time after receipt of the Consignment Recaipt, Respondent withdrew the

Disputed lteins, Respanden: furiher alleges that the condiiicns Lnder which the initiel selecton uf @
the items sant to Loz Angeles from Aflanta oocurred were chactic and that it was clear thas & final

salectlon of nclsded iterns wauld sol be made untit the reouired Consignmeid Recaipt or

vvesedory was providéd Besponderd also afleges that Zlaimant has not relurned soy of the

ursald ilens In s pcsse%iurt, {hzl cartain ireqularilies coowrred iz the auction amd | procassing

payments to M, Respd 4@1 alages elyht cavses of aclion for converslan, Linfoir Business

Pracioes, Breach of Fidud yﬁ?‘\y, Breach of an Oral Agreemaert, Breach of the Agreement,

False Sramles Mizrepreserizteh and a viclation of the Chit Code orovisions regulating the

conduct of auckions in Califernla. @f the glaime are ssserted agsirgt both Julien and the

Claimant

Thus pHar ta tral, the ssues before this Qgtr'aiur were as folows:
A, Did the parties enter Into the Agraemely

B. If 50, did the Agresment satisfy the pravish @)allfurnia Clvil Code §8 1812.601 et saq.?
C O die, did Cleimaet fully perferm s cantract J&gaﬁom under the Agreemsent?

0. If so, did Respondent fully perforin s conbrach [kstion under the Agreeniant?

E. Was fere A separeke oral agreement mads by Clad or M. Julien?

E.. Are any of the non-contractual sllegations of the Co iR s wakid?

3. YWas Respondant entitied % a wril of possossion?

H. \What are the damegas to either parly resuiting from & findis t the other side aither
bragched the Agreamaent or cormitted non-coniradtu el wrengs

| Is either side entitied to pundive famages? °

& 1& =tiver party entitad 0 sttorneys' fees? O

1§ MIOTIONS 00)

Priot tu the Hearing, Respondert made = motlon o bifuroste and ry separate’y the iasues af
liablity and compensatery damaoes, and also o separalaly fry e lssue of pmnitive damapes, i
awarded. On Seplember 12, 2013, the Arbitrater issuad an order granting the motion a3 10
punitive camages and denying without prejudice, the separate tral of liakility and compensatory
damagas. Instead the Arbitralor issuet an ordar governing the owder of prodf, as Tollows: First
that proof he taken on fablity under both the Demand and the Countercleims; and second, aftha
conciusian of the labiity phaze. te Arbitrator would orally decide liabilfy and determine which
gLy would promplly present fig evicence of damages

Before the Hearing began, Respondent objecied to many of Claimant's exbibis on the graunds of

\Zr\%uance and hearsay. These chiections wede ovarruled withow! prejudica.
)

wmeneement of the Hazdng Cleimant made four Motions In Limine, Twe of the matlors
d to geatfication of Respondent's expert witnessas, which inolions were denfed,
h iny Lirtine asked the Arlbiraior to exclede eny evidence of conversion 45 o the
cropery | (? in the auclion {i.e. property other than the Disputed flems). That Mot'on wes

7 2

He
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arantes). A fourth Motion fo prévent Respondent from asserting he defense of mis@ alss it
was nof specifically pisd was deferred, and became moot. O

I} THE EVIDEMTIARY HEARING @

The: arbitration hearing was conducted Gh Qobober 16, 17 and 18, 2015 at the JAMS affics in S(?
Sants Monica, California. Each slde offered documentary evidence st the hearing and-the

foliowing sech evidence was aemilied: Exhiblte 1 -740; 301-454. ]

Each side natled withossses and sross-etamined opposing witnesses: Darien Julien. Danist Nelles O
{"MNeltes™, Oflando Lynct, Tim Luke, and Evander Holyfield. o

Frior to the eonclusion of the liabiity phesa, Chimant stated that it had narowed its damage O
claim 1o the amount It lost in commissione and so-callsd "buyer's premiums” oaly with refarence O

I the fost smes on the Dispuied liems, In =ddition Respondent dropped the entirety of ils @
Counterclaims.

consider his degicion roviewr e haw cases cited by both partias In thelr finad argument
The Arbrator then ans that he found thal the Agreemen: falled to comoby with Cal, Glv,
Code §4812,608 (¢} (2] rec, &n invantary of the items 10 be sold at suction ta be included n
the Agrasment. As a result, theAbitrator aleo held that the Agresment could not be enforeed
against Respondent ags to the B4 ed terns. Sinece Respondent nad withdeawn his
Counterclaims, neilher party was en@d to darnages, Both parilea then siated thei thay kad no
further eviderce &« oreserd, The Arb) ra&)requested briefing on the Issus of sttarmeys' fea On
November 1€, 2013, atter boh partiea fil \gmial briefs on the subject, @ telephonic hearing was
beld an the issue of faes. Thereafier, addi 1ﬁrieﬁng was redaestad 2nd WMed on November 25,
2043, at which e the mater was deemsd subipitiad,

¥ THE FAGTS \/fb

The Foliowing is 2 staternent of those fasts found by the ArtiEter o be tie and nacessery io
the Award. Since the Arblrator concludes that lhe Agreemen enforceshia and the
Respondents Counterciaims wers withdrawn, some of e avid adduced at e Hearing wik
te omitied or summarkzed ariefly. To the exent nat this recitation differs fonm any pany's
position that is the resuit of the deferminations as to credidliity sne ral@wa, cansflerations of
the burden of proof, and the weigsing of the oral and weitter: evidence. O

At the conciusion of géjizbility phase, the Arbitrator heard aral argument and refired brisfly 1o
o

Claimant is a professionat auction house speclalizng i celedaily and spuris?«gmorahifia.
Respondan! was & professional bover who was a tive-fime heawwaight world charmfion. Lot
the sumrmer of 2012, Respondert owned a large home in Atlanta, Geargia and maintained
possession of & large quaniily of mamarsbilta from his professionst canger. Since 2007 .
Glzirteant Fad besn discussing with Respondent the possaibiity of a consignment of all or 2 portien
of Respondent’s approximately 2000 mermarabilia ilems for ayetion, even negotigting the terms of
a propoeed auction cunsignment egreement severat years eadier wih Respondant wiho was
represented by coungel |1 those previous negotistions. The nagotiations did not bear fruit el
2012 when Jullen, Giaimant’s founder and CEQ, became aware that Respandent had lest his
home to fareclosure and was in financiat disiress,

eing infermed that Respondent was no [ongar represented by coursel, i July of 2012, Cleimant
gun hegotiating with Tol rvin {"Toi"), a former apotse o7 parther of Respondent, who was
ss¥igad by Respondent to handle this transaction, Afier the foreclosure, Respendent's
Faus oods, inchwding the memersbiia, were quickly placed n storage at Allanta Peadb
Tree Movars e loeal moving and slorage company. Toi requestad s advarcs of $50,600 from
Clalmant arauf the auction agreement, in order to pay the siorage compay the monay it

7 ;
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recuived to move Respondend out of kis home, ora’e the goods, store them and shif Hegy to Los
Angeles, Cialmant agreed to deo so, but only f Respondent sigred the Agresment. Tﬁz.;e L
Aflanty Peach Movers turned nuf to b $47 000, o the dismay of both Claimant and RESM/'J?dEJHE

Responcent sipned o version of the Agreement and the advance was pald. The Arbitretor is®@

mindful trat hane is 8 conroversy abowt whan or whether a finat vershan of the Agreernent was (?

aciuslly elgned by Ressandent, Respondant provided evidence that Respondent oy signed the

Agresment aree i an early version and that changes were made o the document afier he : (?
slaned It, Responderd conterds that there is therefote actually ne finat signed agreement upon ‘4\
which {0 basa the Bemand. Since all parles acled as though thers was an agreement and an O

anchion was ssualy conductad hased thersen, Respondent presumably got paid whatever .

procasds were available to bim, gnd Claimant incumed substantial praperalian costs (including O

tiwe advanns to pay the mever), the Arbfirator cancludes Dt 3 written agreament was made

hetween ihe Parties in the Sorm of the Agreemant. During the Hearing, the parties and the O
Albllrator relieg] on Exhibill 334 as 2 true and correct copy o the fina! version of the Agreement, @

arig theat 1s fhe docoment whizh the Arbitrator now soncludes was the Agreerieant,

ataltiory requirgrnents, cannat be enforced against Responden: as to the Oispuied Herss,
and since Raspondent s ‘mmly 1o defend against that claim, I is unnecessary to delve irdo the
murky evidenca about wh E?ign al the agreement was signed und when.

In any event, since ih Ei&ramr Flnels Thas Eha Agreement fails io somply with the soplicable

Julien teskifled that In his negotial@As with Tol, he told her that ke was Inlesested in the so called
“rarquis items"—the tems that were\?an',{: to Respondent’s career—and she confirmed they
wiokd be Inseduded in the auction. He r advicad har that he would errange to bave all items
st were oensigned Eor austion ko be shi ﬁ tn Loa Angefes, and that anything Resporient
wishad to keep should sitraly he lefl out \e/jh.‘-pmmnt.

i the weekend of July 17218, 2013, Neiles and@b ol Doyle, we repreaerﬂaﬁuﬂs.uf Chlmant,

went o Atlanila and spent considerabia fime at e Paachires warehouse separating oul
iteme fo be shipped and arranging for their shiprmant § ‘mant. Melles, 3 sporls spaciafiz,
appears o have baan the ong primarity dealing with Tol gepoadent romn that point forward

unth thfs dispute erlipeed.

Deiring the sclection protess, acoording to the two Jullen repre@!iv&s Toi was almost alvays
present to make decisions, but Respondent was there also, from tge to fime,  The process was
i unpack the items to be viewed, Dovie and Nelies would decice whaqﬁey wanted, and then
iney would get approvel sither from To! or Respendent, Fems approve gala were then
packed by the mover for stipmenl, and tha mover kept 8 runring vento tgﬁe form of & flve-
part shipping docLment (Exhisit 454] of al Hems Ledng shipsed (the "Shipgot ist"s. In addition,
e orates and packsoes Deing shippad were identified wih colored sticlars thet corresponged to
tao namber of the Bem and the color noied on the Shippng List. Mr. MNelles testified that
Respondent infervened several times to rerove segregaied fames from the consipgntnant.

Orlande Lynsh, the swaer of Affenta Peach Movars, testiffed that Exhibil 454, tve Shipping List
wag 7 form documeant used by aim 10 control the ehipping of property belonging 1o others, The
rnover was required to Till it cut, ang in this case, Mr. Lyneh himseif directed s compiation. The
documen was entitlad “Mouseino.d Goods Daserivtive Inventary” and contained the narne and
tslephons number of Atianta Peach Movers |n bold letters nesr ths top, under tha foregoing :
words. IHisted the awner of tha gonds {Respondent) and the destination address in Les Angeles,
orme of the property descriptions were spaciic fe.g.. "piciure hox, Bustar BPougias”) 2nd others
vague {e.g; Shadow Box, Boxing gloves [sic]"). At the bottom, there was a fing for the
& @re of the carier and "ovener or acthorized agent at Both the origin and degtination

Accordi r, Lync, e Shippirg List was eviderce of @ transaction betwesn Alalanta Peach
wnf, He lestfiad thuf he gave o copies of the lisf to Nelles and nons 1o Toi or

Movers ai (%7
% s

o
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Respordent teaze Mellas was he customer and congignae. When the poods w\@“ chad i
Las Angeies 2nd received, i was MNeiles who signed for the'r regaipt on & copy of the Iis?l
2A} for the sams reason, Neles testiflad that Mr. Lynch gave Tol the second copy of the ing
List, and Respondeit says ne was nover given, and nover saw a copy of that list. There iz m&
indepandent evidence to resolve this conflict
In addition tt the packaged armd crated dems, he mover had a gefe powhleh fewsry, madals and (E?
ather preclous items were held, These tems wera kakan from tie safe and  Respondent &
- seiected flems for sale by placing thetn on 3 tabla, Using ona of tha movers’ shipplig forms, Mr.,
MNallas flled out 2r inventory of ihese erms and oblained Respondant’s sigraiure. (Exh 3) (e
“Jewelry Eigt™y, Because he belevad thal iz invantary represented & relegsse from the cbstody of °
Alansa Peach Movers, M, Lynch asked Nelos 0 oross ouf the mioveds name fom the top of the O
dogument and asked for Nelles' signature, as well, with the notaticn thai the groperty was O
“released”. Five of the Dhspuiet Kems are containgd on this iventory. Nelles testified tihat be @

wanted the ieweiry inventory signed by Reapondest because the itoms were going [o be hand
carried through airport security, and he wanied evidence of hiz authority

properfy becausc ther insuffieiend room oo the Srat fruck, Claimanrt and Mr- Lynch did noi
agrae on trucking the - shipment, so Glaimant arraaged Tor another shiphing caompany Lo
pick up and send he items ant In Los Angeles. Mo formal inventory was aver prepared
far the gecond shiprnent, althu&‘g\n here wag an email bebveen 3 Melles and M Lynch {Exh 28
listing the items. &

in addition fo the abu % pment and jewelry fdems, there was a second shipment of zelected
20

Thirg, thete remafned soime items tha @ in & vault whicl were sel later by ka rvin by UPS
and wich wars listad on an emall fram to Lynch with copies Yo Julfen, and Tof {Exh 28}

A greet deal of timﬁ and mopey went lnto the% ifgef. The provenanes of many of the kams
far =afe had fo be explored, press reloases end i mrarketing were publishad, and an
elzborate, professional catalogte had o be preparu@i laving each figms for sale, mrludmg &
photograph sand important infarmation, 2nd ain estimat he probable sale ranpe oi that itern’.
The catatogue (Exh 5) haod & cover with a picture of Res it wearing o of the
champiotshlp balis that was a Dlspated ltem (Exbibit 14), Tea¥sicture and an intduetion by
Respondent referring 1o some of the iconic events in his cﬁfﬁg@ approved by Respondaent for
incluzics In tha catalogues. ' zddilior, Respondent approved ihisrfess refeass {Exnibita 15, 27
and cther marketing materiats which referrad 0 glther some of Lhe Bisputed ltems or the events
with wiich thay were assosizied, Respondent aleo provided imarmatiGniand phatographs whizh
dapictet some of the Dlsputed fems (Bxhibit 2683, On July 30, Julien adviSeg Toi by email thai he
had just posted austion information on Clarmant's website annauncing ’rh%n angf included
refereaces to SOME of the mers iconic Digputed kems, such 52 the boxing gidvas worn Dy
Raspandent in the famoues 1998 Bie Fight " with Mike Tyson and Regpondeni's champianship
Belis and Olyropie hroree medal, 1t is clear that at all tnes, Respondent was informed of
Claimant's ntenilen to include the Dispuied tems in the suction.

On July 24, Toi, ecting on Respandant's henel’, conveayad Respondent’s message that he would
ixa to "see all of the ems™ Juiien replisd that be didr't Know what Respondent was asking for —
was it “phitographs ar layete? Tol replied: T think ke means the rrentory of iterms you have 5o
he car review and glve you the hisiony and dates on the items”, Kdien then said ihat she meant

@' the fayouts which would take another maonth or so {Exhibit 25}

\43;1 September 25, 2042, Tol again passed on Respondant’s reguest fer "an inventoriod list of
apd ples® (Exh 63). On Ssainber 28, Nelles replied, apoiogizing that he had not givenher

Reapon fifled that he pulied a number of ihe Disputed jtems because e price was too
low, sppare Ly?!e:rr]ng to the catziogue esimsies

% 5
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; Nelﬁxﬁ% fhat thesa estimates ware purpoasly low to Bring 2etemial buyera to the auetion,



Case 2:12-cv-09388-CAS-FFM Document 67 Filed O4/2§1}5 Page 17 of 57 Page ID #:743

S

o

the tmvenicry, and stating that 1e wes "atimching en inveniory fist” Attached to the @ a14
page st of Rems with catzlogue nutnbers aod chiegodizad by year. This appsars i irgt
and orly oom p[ﬂte ivvericry of items i be sold at auction, although Clzimant denies Lhai;ti?)s fist
i the “inventory” referred o in the Agreement. Melles alse states in his amall thet “hers wili

be time to pull items f needad afier 1 have shbmitted my layouts to our graphic designer” | Exh

Respondent, and clearly anting on his I:rehﬁ!F begar: an emal and telephonic exchangs with

Juligh about witnhelding certain Erims fram the auction. Daspite Claimant's protests and

expression of dismay, on Doteber 12, Ms. Harrfson serl an emall demanding removal from the

alction of the Diaputed lfema ([Exhs E8-72). o

Shardly thereafter, begirning o Ootaber 3, 2012, Susan Hardson, an atlormey reprasenting (E?w

Thea Blatrict Courk &etlon followesd soon thaeraaiter. O

W OSCUSEI0ON

Paragraph & of the ent cantaing the provigion ypon which Claimare’s Demand reste: “Your
Mz ok wil pdrew :,rnur i:yf from s2le afler the date upon which you sop this sureemernt or
Corsignimesnt Roosipt, 'u'uhn e

Cantral lo this ﬁ.ma ;h§ iterplay detween he Agreerment and the statutes which apply to it

Effactive Jantary 1, 2008 the 518 of Califorils enacted a legisiative scheme [Cat. Chv. Code §8
184Z.601 ef saq.} regulating the oo of auctions within the State of California. Sectior
1312..6I:|& provides in pertingen) part: \@
[t is & vinlaiian cf this ttle of person to do any of the following:
{a} Fall o comphy with ary proviaig @us code.. . relating fo f1e aucticneering business,
] Hcrudlng but not fimited to, sakes an star of Hile af goads,

"I;d} Sell goods at auction hatora the aac‘m
emered Irdo & writien confract with e owner
sets forth the terne ard conditions upon which t
aompts the goods for sale. The wrliten contract s

austion company voived has first
Sifgrar of the poods, wiyEch coniadt

;niiokeer or abotlon chimpany
Lide alf of the following:

{2} A freverilony of the et of ens o te S0l at 2ot

Section 1812 600 provides that "Any waiver of the provisions of this tlt@ cohTary o pulids
poiicy #nd 5 vold and wnenforceable”

Mo oF the Shipplng List, Jewelny List or trucking email wers sither design "Conslgnment
Receipt" or attached to the Agreement. Mone of those documents was specificaliy referred o in
the: Aprecrnent or otherwlze incorporated imto the Agraarant by any referenco In elther the
Agreemeant or the isi. Onlv the Jewelry List was filed oul by Julien's personnel and was signed

by Respandent.

indisputably, none of the lists of properly consigned were evar physlezly sttached o the
Agreement, Itis also indisputanle that only ihe Jewsiry List was signed by Respandent or hia
represeniative, Jullen teatifled thal while the varicue lists were not actually atiached, Respondent
urderstood their purpose s& contratival inventudes, thet this methed of consigmment was
customary, and thal in amy event, the Status doss nat reguire that the itventory Be attashad, only
'neludged”. Claimant aleo contends that the entire purpose of the seleclion process ih Afanla was
Hanfify the good consigned for suction

NOHQ se anplenations bring the Agreement into complisnee wiih the Statute, Whether

Respor e o7 Ladersipod that the purpose of ail of these lists was to coitractuaily hind
kim ko %mﬁur the terms of the Agresment, or agreed that il frucked goods wene
&

Oo
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irredrlevabiy consigned for auotlan, is contested ard noany eveni irelevant, The b\gr?t i€ cleardy
desfigned o preclade the need to make such aninvestigation, by requiring a single e

umequlvocal wililng which does nol depend on circumstance-based explapatons, This @5
ezpecially tue for expianalions based on cusiom of an industry with whish the consighaor iz

uniikaly 1o be famiizr, as is ihe case here. @

I is true, that the Statute doss nol require “attachment” of the inventory, asd reguiras it only to be i
"Imciizded” Iy the Agresmant. Howaver, the Agreamant iteelf requires stfachmenst in ordar for an
[mwairtary ko be includad, O

The common diclonaty meaning of “inclxded” means W ke Ia as 8 part of an eemant {See °
Amsrican Hetitage Gollege Dictlonany) or comarised as part of or within semathing else (Mirdam O
Webater On Lire Dicfionary), in this caze, the Agrosmend, Mormath, that would mean that the O
inveentary would be readatile within the four corners of the docuraent. Where the Inventory is
tong, however, as it is harg, descrlbing sach consighad Hem in the coiract sl would be @
urmvieldy. o the Agresment provides for gffernalive methods ot inGlusion. First, there is 2 box in
which the ftems can be iisted. TEe box fs smail, 80 prosumenly, it fs Intsrded to be rsed omiy
whan there ara a f agighed items. & secand cholce under the Agreament is to separately
attach fhe wentory & “exhit®” which ks then speciflcally "made a part hereod fla, "inciuded™
by reference”. The third seadable choice, and the ane chosen by Claimant, is to use a
“Gonglgiment Hecaipt . Miljcatad below™. Al the boftora of the inventory bax, the "Coasigoment
Receiot oplion can ke "indles i chetking the stalement,"Sas Allschied Consignment
Receipl™ Clalmant alsc wrote inﬁf& lrveritary box ilself, the words, “hedien's to Altach Invartory
of tems received by [sle] Evandar’

To make tha intenticn of Sonract trply‘@ \{me pricted portion of the Agreement en stales that
“any such separate axhiibitis) andfor Const it Becalpt alisched herelo are herahy
incrracraied Jie., incleded] by ihis eference™

Thus, aecording 1o the: express lerms of lhe -f".gree ne of the lnventory lists wers includad
in the Agreement hecause Claimant falled i attach th v it unésstonk to do.

Claimant contends, howevar, that physloat "ailachment” is Q}i?technlcaf requirament and
should be igrnored In Fawor D‘f ather compeiling evidence dem hg that Respondent koow the
purpose of the ahlpping lis's and thal by pivysically selecting go fur awction and naving them
snippad to Los Angelas, ha demonefrated a complete undarstanding of what was to be sofd at
sUchorn. This argurmant ignores the statole, noweve, Sectlon 1812 @mhibﬂs ary sale at
auction unless there is a written agresment which inohudes an riventery. ek ndent's subjective
"wrderstanding or his ohjective acts substantiating thal Udemtanding do ret gonstitue

inG giek"

Fvan fwe were 1o ighore the gitachment reguiremnent, ihe shipping lists couid ordy be inclided in

the Agreement i they wore socmenow incorporated Lhoretn. Whilke the law parmits patles 1o

incorporate by refersnce into their conjract the terms of some other documer‘l, (See Sooflls

Valfey Frif Exchsnge v Growers Refifgeration Co. {1947) 81 €l Ap, 2™ 437, 447} Claimant's

() cwh contract enly permite incorperation by refarence th an sttachiment, Morgover, neorporation of
@ ancther docurment by refarence requires “cleer and unegquivocal’ referense to tha other dosurmard

There is no avidence exptalting the meankng of *Conslgnmen: Receipt” ar how iLs different
@ n & "separate exhibit’. Beoause Julien selscted i 25 & conbractual alternaiive, he may hava
reued that the shipping lisl was slso & "Consignment Recelot”. Howsvar, thers |5 no dosumeant
dence endiled *Consignmant Racsipt” nos did Julien refer te any of the shipping Hats as
« any list heen actually altached to the Agreement this wolild not have manered, but

Buﬂ.
givan ilure Lo clearly incotporate any particular document, the faliure to degégnata alistaz a
"Consig Raceit’ aubsiantiaies the conclisions of this award, lhat the clsrily required by

the Siatua w 5?3? achisvad,
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by the doeumant execuled by the parties.” Seotl's Vafley. e, supra, s€p, 447. Th@s .
ahsoigialy no reference, clear. Uneguivosal, or otheradse, to any of the shipping fsts inhe
Agreement, ‘O

propetty to be included in the suction. In doing so, i protacts the consioner, the suction house
snd the hudtg poblies From inpooper o dispuind sslee. For these ressons, the Arbitrater finds
that the Agreemant faied to proparly Include an inventory in the Agreermnent as required fy ‘4\

The Staiule reflecis 8 strong public policy and s designed 12 eliminate disputes shout the @ ;

dtehute,

Clzlmant also contands shal sven ¥ there was a viokatlan of ihe statute, the Agreement is - °
nevertheless enfoiceanie, since the Stalute provides for civil penalties for viclations, citing O
Vitek, Inc. v Ahvarado Joe Palges, Ineet al 34 Cal. App. 3d 558 (1373 in lhat case. a cohfractar O
that signed a bullding contract one day before his license was kszued seught the balaioe dus an

the corfract The defendant did not contest the contractor's compedence; ratkrer iL sougnt (o @
daflent nayvment because e confract was dlegal. The Cowrt hekd that the general rulg that

contracts made In violatlon of an express stxiulory profitition areé void, may not apply where the

statisie provides for it€ Swp penalties, such as fines or admelnistraiive discipline. The test, said he

Coun, Is whether uneni‘éabi!ity would be *disproportionstely harsh cansidering the nature of

the Hlegakity” M. at p. 552¢ S tha plaisl in thet cuse had competently performed the tontract

aied waz lisensed during ¥ W}r of hig periomiance, entorocealiiity wweas the jus] resuit.

On ihis mater, although §1 812.6@&\ providas o oivii panalties, we cannot say that Claimant's
violation was wmerely {echnicel, 85 i . The faiure to Include ar frventory b1 the Agrasment
persisted throughaout the relationshiz Respondent and pervades (s dispute. The
fundamental purpese of the siatufe was Svant conlroversies thal this case emalls. The
Arbitrator finds the Agresment urenforoeaii ar the general rele siated In Yitek

Firaley, there s Ha question of esteppal. Thers @a tantial evidance that Respondant led
Claimnant inio beleving that all or miany of the E}lspl ma waid be lnckaded in the aucilon by
approving catalogue photos, press refeases, website s, ahd by providing phatcoraghs
dapicling these temg, Moreover, Glainmant credibly con hat it expended substantial stims in
refizoce on these aclions, all to is deiiment, &

Cla‘mant concedes as it musl, that the statuiory scheme inciud not-wsiver provislon. As we
nated ehova, §1912 ADG provides: "Any waiver of the provigions of #is title is contrary t pudiic
palicy, =t 1s void and unanforceable®

Clairaant contends that estoppet s difterent than walver, ching Bastanchur e Tirmes Mirror
Company, B& Cal App. 24 217{18458). That case points out 88 cicta that tha feime “weiver” ard
aquitable estoppel’ are sometimes emplioyed indfscrdminately bul that “strictly apeaking”,
axttpnal involves 2 change of position 8& 2 consequence of the ather's conduct, whils waivar is
simply a repudiation of a known righl

Giveh the statement of publls soligy in the Aoer-wabver siatue, the Airator finde this difference to
e without signicance. Like many conslner slatutes, Claimart & charged with the knowiedga
that Respandent conle not waive his righis, and were he to do 5o, Claitmant cooid not rely on such
condunt, Waiver —the relinguishment of hs rights o erfores the siatuie—is af the reot of any
estoppel. Hwould signflcanty weaken the staked publis policy o allew Claimant to cialm
astoppel beceuse it refied on qertaln conduct of Respandent that permiitied the Claimard to viglates

chHne of esoppol frott andarcing the sishute.

\(?hg slatuie, For thal reason, the Araltrator coraiudes that Raspondent is not precluded by the

1 The ah!_) =t document "axcooted by the parties is the jewelry list, Dt it makes no refercnee o
any tiker d Q\?@nt. includicg the Agrasment

% ﬂ

o
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VI ATTORNEYS' FEES 0) .

The Agrestment provides for an awsrd of sitoimeys’ feas, costs and expenses to the t::r‘eve(@g

parly in any digpute, claln o controversy i conhection with the confract. Clearly, Resp-nnue@
seavaied on the Demand against him, bt he alzo dismizsed ai af hig Courderclaims on the ias@
diry of Ihe hesring. The question is, therefore, who is the prevalling party, iF anyune? (?

Rere, thay are autharized by contract. Respontent prevailed on the Demand, which was based
solgly ol the Agreament, and 2o would be entitled to his atiomeys’ fees, absent an edverse
getermination or dismizssl of his Counterslaims. N

Goode Clv, Proc §§ 1032 and 1033.8 provide thel allorneys' fees are alowable as costs when, as 0

Respondent's Counterelaims consisted of slght separats causes of action:
flirst: A alsim for conversion of the Disputed ftems because Clalmant feilec and rafilzed to retarn O
them. A wit of possassion and punive damages are requested, @
Sepond: A olaim that Claimant's fatkire #0 comply with Civ Code §1812,804, ele. conslituiod an
Umfedr Buskness Practice under Calié, B & P Code §57 7204, ei s5q. Violations are glieged to
inaiude failure to IncleGs the busingss address and phone number of the Claimant and the data of
the auation in the Agr (s well as faifure to inchude the inventory)
Ihird: A clair for Beeazh mgi;ry duiy agasinst Claimant and Julien gersonaily g5 baiees lor

of sy

any of ihe aefions surrolu ihe transaction, inciuding the faiture to raturn the Dispuded ems
Fourth: A& claim for breach | corfract beiween Respondent end both Claimant and Julien
obligafing Claimart and Julien & viced photagraphs of all items and seek Respondeni's
approval betore thay were sold al audfen.
Fitth: A lalm for breach of the ﬂgraem@%against Clalmant Tor eelling and offering far zale
unapproved iemns, failing to assune ai gzibah expanses, and Taling o imely remi the auction
proceads to Respondsit
Sixik: A elalm agsinet Clairnznt and Jufien f{:f‘@ ol of @ false promise nod to sedf the Disputed
Wetris without arior approvel &
Servanth: A calse of action for misrapresentation a@: Claimnant ang Julien by represerting
fhiat onty iterns approved by Respondant would be aﬁw‘%ﬁ amd sold gt sULction;

#n aﬁ Julien based on vinlaions of

Eighth A stalutorny cavse of actlon against both Chaim
§1812.608 /L\
Civ. Code §1717 provides for the sendatory award i "the paﬂ?@a is detarmingd to be
prevsiing on the contract, and urther calls upan the court to "detorming Wivn is the party
prevaiiing on the contract whather ar aot the sult proceeds to final jud@nt“

Giv, Gode §1717ihH2) statex: Where ah action has besn volunta:dly msm@j%w gizmissad
prrsUant to a setiement of the case, there shall be no prevailing party for pufptees of this

saction

On its face, the dismissal of the ent're Ceourderclaim would seern to make Respoadent eligitde for
the "no prevaling parly” provision of $1717(0){(2). But Olaimant asaerts that §1717(bN2) onty
apply fo dismissal of contract claims, ard not to the other non-cantraciust dlalms, cting  Sanlisas
v Gopdin, 1F Cal £™ 500 (1908}, I thal case, the plaintdf brought both canfract and lor! caims
against = seller of real estate cocasioned by certain allegad defecis 'na home the planiis
purchased pursuant 1o 3 sales agreement. The allegatons ware grouged into causes of action
for breach of cotitract, negigence, decei!, negligent misreprescentation and suporesalon of fact
The buvers dismissed the action: befors trial and the trial courl awarded attorneys’ wses to the
Zoller based on an attormove’ fee provision in the confract. The Supreme Cour first haid that
CHon 1717 trumps the provisons of the agresmahi;

Ty intiff files 2 complaint containing cavses of action within the scope of sesllan 5737
{that i saushs of actien sounding in coriraet and based on a contract contairing an attorney fee
pravision) (?e plafnliEf therealer voluntarily dismisses the action, section 1717 bars tha

7 ;

o
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defendarnt from recovering altormey fees incurrad in deferding thoge causes of Action Aven
tiougf the comiract on fte cwn [erms ainforzes recovery of those fees” (Emphasis in 0&[?; I},
Santrasis, supra gt p. 817

Fhe Court then said "This bar, however, applies only to caises of action that sre based on the @
cortract and are herefore within the scope of section 1717 i . (?

in gther words, iy the contract Counterciainm (the Fifth Counterelalm) iz ¢ligible for the attorney fi&‘
fes bar j

I would appear, therefore, hat while Respondent is the prevailing pardy on the Demand, under .

Santfizas e Clalmant is the srevaltnn party on ssven of the elght dismizsed Counterclaims. O
‘Respondent argles that af of the Cotinterelaims qualify for the o atiorney foes bar of 1717(b){2} O
benause emch of therm was based on a primsry contracital right. Respondent conlends thet ‘/b

Sanfisas actually support fhis view because it refers to the dismissal of causes of activas
“spundisg in contrect” gnd *bases on the cantract. He asserts thot #f of ks Counterclains were
hased on the mntra:@%I Fatlomshin betwean (he pariies.

*primary righl” Is not relevant o this inguiry. 1t is a thoory, bsuetly
agkaintdf sflempts o divide e right and aedoree 3 in two lewsiits
%582 [tegd]) |t refers tothe plainitif’s broed richt fo be free o

Wa first note thal the th
apolied 1o a namow field
formwtay ¥ Keffeman, 8 Gal 4%
the parfloular injury suffered ss o
premised [Slater v Biochwasd, 15

gat to the egal theony an wingd liabilivy Jor that tnjury is
al3d 791, 795 [1975]). :

Sanfizar is cleary A case hased on Iegﬂ ties, ot on primary fights.  Respondsnt expends 2
mreat daal of energy an semantc guibbling va a peopushlon which is factafly urntenabls,
Santizsiz seys that section 1717 enly comes i play if there is & contract ofaim, and then
pracesds to explain that 1717{R)2} anly apglles &H ismissal of conlract olsims but nod athars.
Al of the chalms in Santiagis, 83 herz, were related@i arose out of the contractuai relationship
between the buyer and seller, althoutd mdany ok nde rt. Faspondend does no! dany that
mast of Big claims scung i et or cther noa-contracius! | After all, sty of them inchude
slains agalnst Julier, a non-coptractiog party. Respondent(s says that alt clakms wets
snased an® the confractual relationship, parzing out #pme tang vggd by the Court by mean
something different than Respondent conterds. If Resrondent ory were corract, there would
be no need for te Gourt to make the 17170 2) distinction betweek contracital ahd -
aentraciual claims.. Respondent's iheory is simply contrary to the fan@d holdings of the sase,

The Arbitrator thersfore finds that Respondent s the prevailing party on I%w and, and thag
Clalmar is the prevaifryg party on ali but the Fith Counterdalm. The guestice/rarnaing whether
there are twa prevailing partles, oMy ang, or o, ’

Ve interpret Haw v, Abarrs, 8 Cal, 4" 863 (1058) and cases citad to fimlt the right of the Artrirator
i finding either onw prevailing parly in this mater or none. The tesl is whether there i3 21 clear
vinrer, whether one side received only geod rews, while the other recelved bad news, and
whether only one party schleved Be Bigakon objetlive (See Matr supra at pp 6Y3-876). Hsy hclds
that whiera there in aaly ohe clear winner, atioineys’ fees must be awarded as a matter of right,
bl where the resulte are mixed, the deternination of prevailing party is faft to the diseretion of the
court. (id.) We conclude thed in this case the results are mixed 2nd thus there ig Tie prevadihg

Bespondant not fled and dismizsed its Counter claims, he would have clearty been the
prévvating party. Buito rule In hig favor after dismisssl of the Counterclaims would be to ignors
meir@%ﬁak impact In the case. The Counterclaims were not purely cosmetis, hor doea
Feaponser) L8 that they were, Respondent presents argurnents in supporl of these clains In
his Arbitrs (%ief snd the need (o prosectte them was one argumert posed by Tim in favor of

% i

o
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bifurcatiun. b ks orlginal briefl on the issue of atiormey fees (November 7, 2013% ent
argue that hls itigation "ohiectivas wers o refain dswnership end right to possession ofdke

"disputad fems” and to defeat [Cisimant's] ciaim for aubstantial money damages” He anl

partialy stiocerded: He naver established hls claiit to retain his ownership 2nd possesslon @E

Disputed items because he dropped his Counterclaim for corversion and bis request for a w .@
possescion. i this connaction, he commersionfurt of possession clalm was moere than colorakis (?

givien the ruding against Claimant n e Sispaied tems, ndeed, at the condusion of the case, .
and affer diamizsing this claim, Reepondent asked the Arbivstor i award S possassion of the

Displted lterrs. The Arbitrator declined because there was no aclion left for possession and |t

was therefore no longer & Meve in the cesa. In addition, Resaordent' assertad saversl O

ueresolved and pote nifsihy effecilve quastians in his Secomd and Eighth: sounterclalms, raising the .

Issues of whather a violation of tha regulatory statue could create Independent causas of aclicn O

frar Unfafr Campetition ar violation of sketute. Further, ofher Counterclzims such as breach of O
fiduciary dhaty and mistepresentafion mlakt have possd problems, al isest before the hearing

begart. _ \/b

We do not guestion Respondent's motives or strategies for dismissal, Wie onty nete thei Claimand
wolld kave been ohi@éj;& prepass to defend these claime, and wodld Save fatled o do so =5 its

parll.

Firsatly, we are nfluencsd artaln equeitable constderations. Ghaimant Jest th's cage because it
fatled o follow the slatate, [k pet s ptherwise professiongt and competent If expended
large mpths of money to promate concict the austion. Most importantty, i treated
Feepondant fairy 2nd tramsparant @mpo:\dem, an the uther hand, did aot show himself to be 9
guod business parier. His tsstimony unctear and unrolisble and he failed to take
respRns|ility for Se actions.. The justic \C?Ie welnhs i favor of Claimarn

Fespondnet aleo seelks foes for hie sueteze in t%@ on. The Arbitrator ls rnindiul of that

success . Howevers, singe that Action is rot final, an arties will ohvtously have o return fo
Dhstrict Court, the Arbitrator absbains fem gward g with reapect thereto, 2nd deders the
izsue of fzes and costs in the Action ip the discretion of & istrigt Court Juddge who oversaw the
proneedings, .

For the foregoing reasons we fingd there [s ne prevaling parky En@ melier.
®

o

Yl CONCLUSION O

1. The Agrearnant was axecuted by the parties and constituted an éﬁ?&ment for the
purposes of this arbitralion.

2, Claimant falled to jnehids an invenlory in the Agreeiment prier 1o the auction fn
vialation of §1812.808(d) (2} of the Calif. Chv.Code

3. The Apresment was void and snenforcesble, at least with respect te the Dispited
Harms, bacause | violated the ahove Code section. Any avstien for tne Dispotead tems would
have been wnlovful,

@ 4, Respondanl s not estopped from asserting the Pegality of the Agreement with respect

\éb'ﬂie Plsputed items.

O §. The Arbitraior makes no finding with respect to cwrership or right of possession of the
Dispt@d 5, thoes Esues not being before nim.
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@. There is no grevaling parly Tor the purpose of stomeys’ fees, Sach par\?@?h ¥ bear
theskr own Tees and costs gad shedl equally share the arbiration fees and arbitrator mﬂgj & the
arbltretion provisions of the Agreement,

1. Claimant's Demand ig deniad and Clgirant shall take nothing by vitiue thereof

Q
Wil AN ARD @@(?
%

2. Respondent's Counterciaims are dismissed with prejudics, hawving been volntsrily °
digmissed. ' O

3. Each parky shall bear its awn atiotney foes and costs and shall share equally [nthe O
arhitration costz and arbiiraler costs.

Thig gward resclves aj claims retween il parias submitied for is}'(m I’rl‘tﬂs

DATED: M&? Gk 2015 mcﬁéén"‘/

@ Arbitrater
Y

psese

&
\/)@@
%
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PROOF OQF SERVICE BY EMAILL & U5, MAJL, @ \2‘

R Julien Estertaivment.com, Ine vs. Holyfield, Evander O@
Reference No, 1220045520 @

I, Brian Scott, not 8 party to the within action, hereby declave that on December 26, EUIL?;&
an

)

the sttached Award on the parties in the within action by Email and by depositing frue copies therent

in seated envalopes with postage thercon fully prepaid, in the United States Mail, at Santa Monica, . O
CALIFORNEA, addressed az follows: O @
Sonia Lee Fsg. Edward M. Medvene Esq.
Roines Feldman LLP é LD Baweard M. Medvene
G720 Wiishire Blvd. ‘6 80 Virginia Leme
Sh Floor Q Santa Barbars, CA 93108
Beverfy Hille, CA 0212 () Phone: #5-505-0030
Phane: 310-440-4 106 @ edmedvena@igmail.ocom
sleef@maineslaw com ) Parties Represented:
Parties Representad: @ \20 Fvander Holvfield

Julien Enterfainment. cowm, Ine.

\’?®@
Philip D, Dapeer Esq. (?

L0 PRillip 1. Dapeer
2625 Townsgate Rd.

Suite 330 - %
Westlake Village, CA  91361.5749 O

Phons: 323-954-9144

PhiliDapeetLaw.com O
Portivs Represented: O
Buander Holyfield 0)

I declare under penalty of perjury the foregoing to be frue ard correct. Exgouted at Santa Montca,

QUALIFORNIA on December 26, 2013,
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Philip Dapoer
m_L,E.,m_ ——— s re\

)

Fram: Pilip Dapeer @

Sent: Saturday. December 28 2013 521 PM \{

Tao: Yank Barry; Tak Irvin (arioiZ00C@yahoo.comi; 7ol Irvin {Toilsvindd eilcom)

Co; Ronald A DiNicoia (ronald@dinicalagroup. comy; "Soward Medvene ®

Subject: Fwy: lulien's . Hotyfield @

From: Philip Dapeer °

Sent: Saturday, Decembar 28, 2013 5:28 PM O

To: Sonfa Lee; Sheri Guerami (sguaramif@ aines|aw.com) O
Cor <yankbarny@yahoo.coms> (yarkharrvi@vaboo.com); Ronald A, Didicola { onakd@dinicolagroup.com); 'Edward @

4

Medvens'
Subject: jufien's v, Holyfield é

unsaid property, including &ll of the prop identified as the “disputed” or “iconic” items in the arbitration case, be
imrmediately transported and delivered w t nded warehouse and to the possession of Mr. Yank Barry, a1 1544 1"
Street, Sarasota, Fla, 34236, 1el, 941-552-8480 e ypur expense and in the same manner and condition the property was
delivered 1o you. For your information, Mr. Yank E’S}“ holds an assignment of the Attormey Lien asserted by formmer
counsel Susan Harrison, and also holds a perfected séedripy interest in the property. You were served with notice of the
assignment, of the lien, The auctfon consignment agree ep:ihas nevy lerminated and your obligation to return the

Pursuant to paragraph 28 of the subje §ctmn consighment agreement, Evander Holyfield demands that all of the

unsoid property is unconditional. Please confirm when the shggment will be made and the details of the shipment. There
appears to be no reasoh why Julien’s carnot at least confirm @ipping arrangements by next Friday. Ay delay on the
part af bulien's in executing this direction for the retern of the pi y will be considered an act of wronpful conversion
of tha property and will be addressed by an appropriate request for@istict Court intenvention. Will you stipulaie to an
order confirming the arbitratiun award, exonerating the undertaxing of g(rety and releasing the funds on deposit with
the Clerk of the Districk Court? Please advise immediately. |f you have an {_@ ttons of Wr, Yank Barry, wou pray contact
his cotensel, Mr. Ran DiNlicota, at Mr. DiNicola’s above fisted -mail address.

o

VErY truly yours, O
Diitis D. Dafoer 0

LAW OFFICES OF PHILIP D. DAPEER
A Law Corparation
fflees in Beverly Hills & Westlake Village
33 954 9144 & [BOS) 557-7001

5
Q @\/55
Y
%
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PhiIiE Daaeer . Q@
Y

From: Sheri Guerami <sgUErENHDraines aw, com s @ i
Sent: Tuesday, Jaruary 07, 2004 4:34 P \8
To: Fhilig Lrapeer O

Ce: Sonia l.ee ®
Subject: Holyfield returr of items %
Phil = %

Per our convarsation, by early next week we will email you a list of items that will ba returned to Holyfield, Once you o

confirem, we will make arrangements for you te pick up the iterns from the warchouse. O
Best, @
Sher| Guerami <(

Gines Feldmarc,

@ Sher] Guerami
LR uTEG WielyEs Bouimedrd, Fifth Swor | everly Hilg, Sosfoeaie 20213
P 2AQea 0D | &@' £74-239 FRLG | Faw: S10-785- 7050
L4

-

AAEMEY

SELDANMAR
[amn:

[

[

va e N gECA E TN e T

e el ;@'—ﬂ- ] 39
Ceniiderttilits Motlus: The friormatiap Qenained in dhis NG DAY EU?@' Seb i 1i0s e ariad oniy e che v ofRe intended reopiniland Sty
i erlidentsl en for pewhemed. oy recizlont oF thiz comimensntien -5 Rt idfatecad reinio ns; unaushorized sz, DA osen arconying ol
zrimel and B aneamp “E ottarnre 6] 00 plher information cemel e et w okt aed my s ankeedu crived vhix
corweisa s i erne, AlAAEE i in ey iy the sandar by relii e mall ard dafpglie vl and aay and B conizg ihergud, inelading oy
Altagk manysh, withond reading thew a1 -dving tham in any wrse Thaik .
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g pairs
1 pair
1 pair

T S e ¥

[

? Pairs

S L

Q

2

item Q

Property Consigned hut Deemed Unsuitable for Auction

Metal Coffees Tahle Base (Mo Top)

floral Artwork {Framed)

Eleohant Torchere Lamg

Waod & Leather Large Desk Top [no legs)

Bed Foathoard (or headboard - not sure which as only piece)
Bed Footboard (or headboard - rot sure which as only piece)
Plaster Pillars

Boxes of Misc. Propearty

Top Hat {Brown)

Bed Frame planls

Chest of Drawse éf:a top)

Ratian ROCHCD t ﬂase {ne top]

Wood Zound Takl {na tops)

Wood Round tabin h.a tDp

Weood [ Plaster table base a8z - no R

Wrought Iron talite with pla

L4
Property Consigned but, ,r;eceiuegﬁ\n; late ta include in auction or
unakle to attribute af se in fight

Boxing hoots - worn & signed G(?

warn boxing gloves - unable to attribute to a tig gc%

Signed Everlast Boxing gloves

signed Holyfleld / Kronk Boxing trunks O

Halyfiekd fronhead brand corner jackets °

Holyfield "Tapd 1" boxing trunks - white w/ red stripe O
Hobylield "Apex” black boxing trinks O
Mo brand yellow & black boxing frunks @

ta brand yellew & blue bosing Lrunks
Usad hand wraps - signed

Rings / Pendants - Duplicates of those sold in auction - were to be_
sold in future apction

Undisputed Champion ring
?x Champ Ring
2% Champ Ring

@ amp Ring
)Zé Ring

2x Cha endan:

3% Cha (?\52}

Ax Champ R @

e

2

)

D ..
\)O®
S
%

W,
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3x Champ Pendant @

4% Champ Ring

Withdrawn J Disputed ltems

Father of the Year Award
A0th B Day Astwork from MSG
"The Corner™ litha

Golden Gloves ring

1983 Pan Am Silver hedal
UsA Boxing Rohe

1384 Clympit Bronze Medal
Olympic Coin et

1984 Qlympic Ring

First Pro Fight Rg

First Pro Flght \-(E loves

ws. Qawi | f:ghtw

vs, Buster Bouglas f1 n rabe
ws, Mike Tyson | fight w =
1936 WEL Junlor Heawvywed elt

1990 WRA Heavywaight Champ}%ﬁ
1930 (BF Heavyweight Champ bel

1990 WEC Heavyweight Champ belt

19932 WBA Heavyweight Champ belt

1993 |BF Heavyweight Chamg belt (?

Unseold Lot from Auction (%

Lot #372 - B} 1982 WBA Comeback Award Belt
1ot ¥386 - partiai - Louis Yuitton bag - not real 1V bag / fake O

O

?
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G0 % 38 » 19 nches
46 x 37 inthes
Heighl - 60 inches
108 x 48 x G inches
B x 7 x &7 inches
73 % 2.5 %20 Inches
S %9 x B86.5 inches

ih Stetson box
783 Bx 6 inchas
42 % 21 % 33 Inches
3G x 36 x 28 inches
38 x 28 %30
2ou2G K28
36 w26 N 30
A0 x 40 % 29 inches
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Q

PhiIiE Dapeer 19®

Fram: Soeia Lee <sleel@raineslaw corms .@
Sent: Friday, lanuary 19, 2014 2:14 PM \2'
To: Phlip Dapeer O
Co Sheri Guerami; Tawny Almnaguies ®
Subjact: Copy of Evander Halyfield Current Inventary as of January 2014 x|ux @
Attachments: Copy of Evander Holyfield Current Tnventary 25 of January 2014 xlsw (? (?
Philip, %
®
Please see enclosed an inventory of all property currently at julicn’s galiery in Beverly Hilis or the Warehause in Culver O
City. Please review the same and advise when you wilk arrange tor their pickup. ‘With raspect to the pickup, the itams O
must all be picked Lp on the same day and with sufficient notice so that we can have our stafi available to supervise, @

Thank yau.

Sonia é\é
So

ines Feldman.

\%ﬂﬂla ¥. Les
Co-Chair of iktgation Depariment

QTR MIsRies Bouleverd, SR Flacr | Bevery Btz Celdfninea 80852
Mt B0 SA0-A 000 ] Ireny: VLT IA-0359% 1 Bax &4 ARG 24T

o]l e W-r@s&‘ﬁ e dnsrid]
3‘;.'&'&;&3;-135.-%&»I N

Confldencality Hotize The leformmatios comtsined ki el avad 2oy metachrmensle e %1 wahy fiar tra use of th iloteind arclgie:f 2l may 2w

conbideretizlandof arivhicges. If zng recicienl of this ommgnicitionis ot the niended regip: irhorizad sz, cizdlosirs on ansying o s 2mall el i
AN E Fetackera s G ol er R mE o St Fapom 1= snctly praebitgd, aml may l,.w‘i‘l.'i. Ao By pg e iy cosnanica oo g
penss i maateiy i the senedat Iy reteen s, aed deskow 732 @i, mnoany aal Hasalos tin af, parbing iy ellashigees ) Without rediiiag them 50

soesnp liEm nuay ovpanes, Thaakyon, o
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S

Philip Dapeer ,e\

Froem: Philip Dapeer %
Sent: Friclay, famuary 10, 2014 2:18 PM \2
Te: ‘Sonia Lee’ (?
Subject: RE: Copy of Buander Molyfisid Current inventorny as of January 2014.%

. ————— Y S

|%
Your e rral bas hesn sent to the clent for instructions, i(%

From: Sonia Lee [mallto:sleedirainesiaw.com]

Sent: Fiday, January 13, 2014 2:14 PM °
To: Phillp Dapeer O

Cc: Sherl Guarami; Tawry Almaguer O
Subject: Copy of Evander Holyfield Current Inventory as of January 2014.xisx x/b

Piease see enclosed an inventory of ané&erw currently at julien’s gallery in Beverly Hills or the Warehouse in Culver
City. Please review the same and advise Wﬂu will arrenge for their pickup. With respect 1o the pickup, the itcms
must alk be picked up on the same day and wi ®ufﬁcient ratice so that we can have our skaff availabie to supervise.

Thark yau, &S\@
Sonis \Z’

“0

1 Roines Fe‘@@mnm

Sonia ¥. Lea

Co-Chair of the Litigstion De et

GF i s nre Beulzvard, FIIGn Froar 3 Bewerly Hils lirgram 3512

M S0 240-a100 | Diect; 310 P34-030% | P24 2540 Y24
E-rrsatit: shasidnainrsipen i °

 BUICELEL LT O

O

siality Muitae: § i inarmdion vanl sl i thiz et sn iy allisbinzenis) s i s innsded ol for l"‘% of the irleniud
s o privileged ey Cisiseat of this cameumics s s et b s ntended scoioizet s aisl heoeed uge, Fclosare of cop

wilsp ailazhraRd Lo ether ‘e rsmen e steic o herein is stoicthe peeiabite, wad may oe weledel G0 pon Bave frtErRd iy Co-maunAicien elror
alg ez inchdleiy antify Ine sPAfer by i s, snc destooy the e, snd any & d al" copies charma? inineing amy FUtAcleae 2wl Ao el Lo o

% soeiv Legne i Aoy mannes ek g0

]
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e ol Lhls eemzl: s sy
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S

Philip Dapeer N

LML T \(
From; Sunja lee <gleai@raireslaw.com 6\@
Sent: Friday, February 07. 2014 2:37 PM \8'
To: Fhilip Dapeer O
Ce: Shari Guerami

Subject: Hehyfield Auction Memns ®@
Philig, %

It has besr a considerable time since we provided you with the irventory of Holyfield's items being held by Julien's °
Auctions. We need to have these items removed frath our pramises as soon as possible as we need the space for other O

collections, %

Flease adwvise when you will arrangs for pick up or shipping of the [tems.

Regards, é \6

Sonia

%

%ﬂ&s. Feldmanae.

\&cnia V. iea
Co-Chair of \?fitigatian Depariment
CEAT N Ishire Dastevord, FINR 1egr | Cewvery Bis, Coiiormin S0212
Fuzitt 310 420-4220 | Dl G T34-032S | Fa AGA A0 240
czlaed oy Tar thee v of the iatnhdog mecipieatl sao sy ne

E-irdl; sl r@:g' XL
TRl %4‘@ L
sishojred gse, doactazare o coaving of this emal amd ey

seconE I At hmentist oelier ‘iRl on gontaingd herein sy peeihitng, erd may @wmr. 13 v havey ronaived thes cosunumication in fror,
A, fecledmg aay agsrma 8] without rersesg them or
sAng Llern i any seannce. Thank wai. °
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S

Philip Dapeer AN

curxiet i —— !(
From: Phiip Dapeer %
Sent: Friday, Felruarny 07, 20014 240 Fr \2'
To: "Scnia Lee! O
Subjact: RF: Hexyliedd Auction Ttams

wie wiil address Lhis promply, (3?4\

From: Sonia Lee [malto:slee@rainesiaw. oot

Sent; Friday, February G7, 2014 2:37 PM °

To: Philip Dapesr O

Cei Sheri Guerami O /b

Subject: Holyfieid Auction Hlams

Philip, é
b has bearn a considerzble time since %u[ded you with the inventory of Holyfield's iterns being held by fulien’s
Alctions. We need to have these items (u}%\d from our premises as soon a8 possible as wo need the space for other

collections. @

Please advise when you will arrange for pick up D%ing of the lems,

L4
Regards, \Z O
Sonia

7 Raines Fel N ewn

Sonia ¥. Lee
Co-Chair of the Litigation Depar @t
C_

WEAG Wskine Soulevard, FIfe Firogr § Boverty Hin Anaraje SN2
o 310 4a0- 3100 | renr 510 YHa-03329 | Faw; 824 230 24
E-rrzd: o I A R

onFitenAabiy Mtioe: The isionmatio, 6ot n e he ermsdl and sy altachTestlz) b it s fbended aniy {o T af e insmnsied resipinn dot aey fe
oLl and S priviioe. 7y rocicleng o7 i neanaeicsidon g 01 the evensdad pieel wssuthonied aen disclasore o canyiig of s cmathand ey
accorepaying sxlachmosiis) or athar inEreaiien contiened Dangic is oy procipitoc, and may B2 wcdnetol 1oyny hoee raczives I cofoeui e a D,

é pirass i liley A0t the sanser by bien @nad, anE desirop the wail, ez any ang gl coples hemendindadig ary atrazhmani |y, withue b ieading e er
shwing Emers (0 a0y g ilAani e,
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PhthE Dapear e —m ,.e\

From: Pnilip Dapeer %

Sent: Sunday, February 6%, 2014 10:55 AN \8

To: 'Sohia Les’ O

Subject: RE: Holyfiald Auction Tiems ®

Flease provide an sccounting of what items seld 2t auction have not &5 yot been paid for 2y the buyer. i(%

Frnrn' Sonla Lee meltcr _sjq,e@ramegtaw com]

Sent: Friday, February 07, 2014 2:37 BM °

To: Phlllp Dapeer O

Subject: Holyiieid Auction [kems

Cer Shen Guarami O ‘/b

Philip,

t has been a considerable time since é ovitded you with the invertory of Holyfield's items being held by lulien’s
Auctions. We need o have these |tems over from our premises as 5000 as possible as we need the space for oihar

coilections. ;

Please advise when you wiil arrange for pick up D%‘mg of the items,

QO
Regards,
oA O

RS
Raines Fel Meve

Spnia ¥, Lez
Co-Chair of the LitTeation Depar @l
3, ornie 212

00w cihire Savievard, FIGH Floor | 2evesly Flilis
Mo, 310 2a0-43 00 | Do 320 740309 | Fie, 874 23502227
iosloedt z naslaw e

P '-l_ﬂﬂjl'.lj--'ﬂl-a'-'" ety O

?

fanfidaaslaiity feotica; Tise avfa reaii2 nonnTeines 0 el 20 any aTtacamentiE Le L i irter g gl grow for cha wee 2% the jos

______ s, A ey oc
coafigalml pier ne I~gud 1Ny rzgiplant of shiz coserusleation 5 st tre mlamdad reopizel; wauthae I?rnluxﬂ 'hulu.wfw hls =m1|1n'a w
é YmCarefa e A Tmnatt sk ac cehegd infernnien rontsined henela g s iy grahititzd, @nd faFy B oot T o e Fecivid (WS Soman s Lanos in g,
\/5 FRase i edicLaiy oty the sede oy et email, and dastey dis el aed 2y and Al sopies theyeod, i " "J g Asy Aitgma sl willisel readag B
sawings Ui 1 210 IRARNET. “hhl gl
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Philip Dapeer ] N

From: Sonia iee <slee@raineslaw.com @

Sent: Sunday, Fepruary 09, 2004 3:32 PM \2'

To: Philip Daoeer O
Subject: RE: Folyfield Auction Items ®

| weill cheeck and adyise, i(%

From: Phifip Dapeer [mailto:phil@dapesriaw com)

Sent: Sunday, February 09, 2014 18:55 AM °
To: onia Les O
Subject: RF: Holyfield Auction Ttems O 02

Please provide &n accounting of what iterns ok at auctian have not as yet been paid for by the buver,

A e Lomiimmuemeee a8 M TEE 4w mma s aamm s

From: Sonia Lee [mallta;ggee@rerneg;xécgm]
Sent: Friday, February 07, 2014 2:37 M®

To: Phillp Dapaer
Cc: Shert Guatami ()

SuBject: Holyfeld Aunckion lems @ @

PHillz, @\2'

it has been a considerable time since we provided you wiiﬁ%fnmw of Holylield's itams being held by lulien's

Auchions. We need 1n hayve these items removad from our premniéls as soon as possible as we need the space for other
colections.

Plegse advise when vou will arrange for pick up or shipping of the ite\;n%

Repards, .

S0mia
OC)

Raines Feldmon:e 0)

<( Sania ¥. Lea
Co-Chigir af the Litigation Beparbmeant
\/5 0740 wishire Bouleward, o= Flaor |odevesly Hills, Cailforris Q02132
® Blaine HL0 A40-£100 | Rleect: TI0 73553494 | Fexo 24 233 RNE
() Eorwmil aesihalleslyve . el
wewd Baansslgw. gl

CeBdSRUAT Metizas The intermzsion conleined in this wmwiiand wty sttachimentis] Lol inlonded sl Tui thes use ol the intended ecipionl add rag bz
condid et zl S psdlapas. Fame regplenl 2§ this con menicalioe 5 poi the tendad reci-e b unguihieoist ey, Uisthasrs o nopyicg of s e g aoy
ACGTATE ayg:g"lia} e aehzr i bor=mdion wasiired Reaein 1o sty peaiibited, 2ne oy e anfra:l TEyou ek asewed this CommEnicaaic e o,

eluese i 10 sdiztely RGIDy LMo send e by ratusi aoail, 2o dastroy the gl snd any and al: copes Tieres, moading Ay atlae hinz sl withGus srindiie thoin o
sawing Lo inany manner, Thank v
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ﬂilip Dapeer — :9

Front: Philip Dapeer 0)
Sent: suhday, February 08, 2014 7:20 PR \8'
To: 'Schia Lee' O
Subject: RE Ho'yfied Auction Items

Thar ik yau, (%

From: Senia Lee [mathao:sleedirainesiaw com)]

Sent: Sunday, Felruary 09, 2014 5:33 PV °
To: Philip Dapeer O
Subject: RE: Halyfield Auction Ttems O 02

| weilf chact and advise,

From: Phiip Dapesr [maillo;phikda
Sent: Sunday, February 09, 2014 10:5
Tro: Sonia Les ()
Subject: BE: Holyfield Auclion Ttems @

Alegse provide an accouniing of what items sold %ir}n have nat 25 yet been paid for by the baver,
*
From: Sonis Lee [mallto:sice@raineslaw vl

Sent: Friday, February 07, 2014 2,37 PM

To: Philip Dapeer ®.63§)

Ce: Sherl Guerami
Subject: Holyfield Auction [tems

Philip,
[ J

It hat been 3 considerable thme since we pravided you with the inventory of HolyfTehd's items belng held by Julien’s

Auctions, We pneed to have these items removed from our prentises as 5000 &s pas@!e aswe need the space for other

redfeciions.

Piease advise when you will arrange for pick up or shipping of the iterms.

é\é gflrdﬁ,
{9‘

A Raines Feldmanw

D
\8 Sonia Y. Lea
O Co-Chair of the Litigation Bepartment
0770 whizhire Bowsavars, Ftn Floos | Severly Hills, Calfcrne 20212

® S) Maing 350 440-2i00 | Direct: 210 734-0399 | P 4290 2382244
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Q
Philip Dap &%
afg apear o o )

S

Fron: Philip Dapeer ,@
Sent: Wednesday, February 12, 2014 11:48 AM \2'
Tet ‘Sonia Lew' O
Subject: RE: Honfeid Auction Rems

Please cail ene to discliss. i(%

Frum. Sunia Lee k. alee[allajnﬁslawg:_]

Senf: Friday, February 07, 2014 2:37 PM °

To: Philip Dapeer O

Cc: Sheri Guerami O@

Subject: Halyficld Auction Items
Phitip,

It has been a considerable time since é ovided you with the inventary of Holyfield's items baing held by julien’s
Auctions, We need to have these items (z?\d from qur premises as soon as possible as we need the space for other

collections,

Please advise when you will arrange for pick up n}%‘g&ing of the items.

Regards, ‘Z\/)
SO ®@
ElRaines Feldman ..

Sunlay. Lee
co-Chair of the LTi:igatim': Depa{-ﬁ: £
G700 Wilseirs Baulovard, Fik feor | Beyorhy Hils TCelifarmia 90212
Mae; 310 £ 4z l"l." l DI"E‘L fl J ?34 L-thi' ! RE ﬂ?b"'ﬁ 1262

%

o rEidaTiiyt
rafid ek

At "u HHE Iﬁgmrl || Ay rad _|r:-|ra*|1 o ll‘-h LT T _:':-_1cn ot tiae inlanded | Echpont, WhAnthoriz2e use, cEamare e on puing ol thisermail Ao gy
é agroe iy attashie Ll o othey Al asation sontzingd heszi LIkt prohibiad, and may Lo ovgurbul, 1 ysu aove 1oceved this Somerunindlioe i 80,

e i ingdizteiy aolile e seeder by el el aad destrsy e, aind zy anc il < ceg Alvprsat, inciddng sy atbchmens{s] o witiou g e o
Adwing Lihede g I‘."l.'l.‘-IIEr. TR Yl

S
63%7
%



Case 2:12-cv-09388-CAS-FFM Document 67 Filed 04/2@}5 Page 41 of 57 Page ID #:767

Q

Philip Dagear

A Cak LT T —re— R e @ Vo
From: 2nilip Dapeer .@ ,
Sent: saonday, February 17, 2014 1312 AM \8
To: ‘Sonia e O
Subject: RE Ho yfie g Auction Items ®

—— [ e e = m e e et e [

wihat is the voiumte of the propesty you are holding, Ploase call me. i(%

Fram: Sonia Lee Timafite slee @rainesiaw.cor) O
Sent: Friday, Febroary 07, 2014 2:37 PM °

To: Mrilip Dapee O

Cor Sheri Guaramt O @

Subjert: Hobyfield Auction Items

Fhitin, é

It has been a considerable time since vided you with the imantory of MolyField's items being hebd by Julien's
Auctions, We need to have these Hems %ﬂ from our premises as soon as pussible as we need the spece for other

collectinns. @

Flease advise when you wilf arrange for pick up u%ing of the items.
Rezards, \2
Sonia

Raines Feic PLe

Epnia Y. Lee
Co-Chalr of the Litigation Depaltt

G700 s Boeead, Filth Soar 1 Boverdy Hisd, <hefneis 96212

M S0 agl-d 1500 | Durocl!

F-rmei
Corfidertialit Hegice: @t infaria s coaialned i his el abud 2oy attrchurentis) oL 15 rrend sd suby o the dss of thentend e redpienand now he

e rfiden i+ A ia? priiaged. (e seelhont 6F 1his comrnenicotion |2 g the inandad recipest; waulliidzed ale, deginan e or copring 07 LS AMALENG oy
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From: Sonia Lee <sieagiraineslawccms .@
Sent; Yuesday, Tebruary 18, 2014 11:24 As \8'
Te: Philip Bapeer O
Subject: Re: bolyfiold Auction Herns

Q
63%?
%

Trying to determine ffo. A in trial. Will have Sherl cabl.

Sent from my IPhone

On Feb 17, 2974, at 10:11 A, "Philip Dapeer” <phil@dapserlaw. com> wrote:

wikat is the volume of the property you are holding. Please cali me.

Fram:® Sonia Lea mailt{::f.;i%@r"ingg SO |
Sent: Friday, February 07, L7 P

Te: Philio Dapeer ®

Ce: Shen Gueraml ()
Subject: Holyfield Auction Items @

Philip, @

2

L4
It has been 3 considerable time since we pmviﬁéj/y?u with the inventory of Holyfield's iters baing hald
by Julien’s Auctions, We need to have these items r@wﬁd from our premises as sgon as possible as
we nead the space for other collections.

Please advise when yvou will arrange for pick up or shipping %ms.
fegards, O
S0 °

<imageldl.png> O

Sonia Y. Lee @

Co-Chalr of the Litigation Department
A0 Wz hive Booeesind, Fils TIeor 1 RBeyarly s, Talicraiz 20014

E-mgil iz L0 T
® WAL ARG SLaw. o)
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Q
SECURITY AGREEMENT 6?0)

5
“s

THIS SECURITY AGREEMENT (the "Security Agreement”) is made and dated a5 of0)

December 29, 2013, by and between Holyfield Management, Inc. ("HMI"), a Georgia

carporation and Evander Holyfield, on the one hand, {the "Bosrowers"), and Yank Barry, "? &

individually, er his Order, on the other hand {the "Lender(s)"}. O
[ ]

BECITALS

A. As of the date of this Agreement, Lenders loaned Borrowers the sum of $ 621,133 and
such futore additional funds as may from time to time be agreed upon by Lenders and
Borzowers (the "Loan™), purshant ta the terms of a Secured Promissory Note dated
December 29, Zﬂlﬁﬁvi h this Agreement exeruted by Bozrowers in favor of Lender in the
principal amount o &52,1 33 (the "Promissory Note"}.

B. As a malerial indacemeat for Lenders to make the Loan to Borrowers pursuznt to the
terms of the Promissory Nat@mwm have agreed to provide collateral security for
the perfermance of their obliga linbilities under the Promissory Note, pursaani
fo the ferms and conditions of this ment.

NOW, THEREFORE, in consideration c{P and valuable copmideration, the receipt
and adeguacy of which are hereby acknowl , the parties hereto hereby agree as

follows: (?
AG %

1. Objipations. The obligaiions secured by this Security Aggeement (collectively and
severally, the "Obligations™) shall consist of any &nd 2l presefit dnd fatere obligations of
Borrowers to Lenders under any and aillaans,advanws,cred:’rt,@ =r financial
accommodations extended by Lenders to Bormowers, and all debts, ébligations, and
lizbilities of Borrowers to Lenders, of any kind and nature, whetber due or nat due, and
whether the obligations may be or hereafter become otherwise invalid or unenforceable
{including, without limitation, costs and expenses incurred by Lender in enforcing its

& rights under this Security Agresment).
®® 2. Grant of Secnrity Interest. In order to secure payment and performance of the

(bligations, Borrowers hereby pledges, assigns and prants to Lenders 2 security interest
\Cin all right, title and interest of Borrowers in and 1o ali of the assets of Borrowers
i@lnding, but not Hmiied 1o, any and all memoerabiliz associated with his professional
g daree , personal property, fixtures, equipment, inventory, cash and cach
%) deposit accounts, accounts, receivables, noles, documents, instruments,
eral intangibles, choses in action, causes of acticn, contracl righis,

Re

Q
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rights to payment of money, real property, properties in the hands of 'iiug ,

teasehold interest, leasehold improverents, ali now owsed and hereinafter qunéd and

all proveads thereof, as well as all now exisiing and bereafter acquired books,

writings, information and other property relating o, embodying, incorporating or

referring to, any of the forepoing assets {collectively and severally, the "Collateral”).

boxing memorabilia refesred to herein is listed in Seledule A attached berston, g 45
O

3, Represertations and Warranties. Boirowers hereby represent and warranés thet:

(8) Borrowers are the sole owner of and have good and marketable title to the Collateral O

{or, it the case of after-acquired Collateral, at the Firie Borrowers acquire sights in the O
Coltateral) and, except as otherwise disclosed in writing to Lenders, po person has {or, in ‘/?)
the case of after-acquived Collateral, at the time Borrowers acquire rights thezein, will

have) any eight, vaﬂé< im or interest (by way of security interest, mortgage, pledge, lien,

charge or other en ce in), againgt or to the Cotlaseral;

{b) To the knowledge of Bariowers after ditigent inquiry, sl information heretofore,
hersin or hereafier supplied rs by or on behalf of Borrowers with respeect to
the Collateral and the business o wers is accurate and compleie i all material

PeSpects; \2'
{c) The exact legal name of HMI &5 1o applicable that namee sppears on its
articles of incorporation, the type and juﬁsdw@ f organization of HMI, and the chief

execuiive office of HM are as set forth herem;
(d) HM is duly crganized, existing andingwdsta;%) er the laws of the staie of its

incorporation and in every other state in which it is dok iness; and

[ ]
() The excoution, delivery and perforinance of this Secerity t ere within the
corparate power of HMI, have been duly anthorized, zre not in ion of law or

any of the terms of HMI's articles of incorporation or bylaws, or of sy other indenture, -
apreement or tndertaking to which ¥IMI is & party or by which it is boond.

4, Covensnis and Apreements of the Borrowers. Borrowers hereby agres, af no cost or
expense to Lenders:

{8} To do all acts {including execution of such other dovuments as Lenders miy request)
that may be reasonsbly necessary 10 maintain, preserve, proiect, and defend the

Y
@ \ZCullataml, including Borrowers' title therefo, and the security interest of Lenders therein;

Q@ not, without the prior writien consent of Lenders, pledge, mortgage, encamber, ar

aﬂmn@ ermit the Colisteral o be subject o any lien, security, or charge otker than
those mz%hc in piace as of the date of thiz Secwrity Aprecment;

o

2



Case 2:12-cv-09388-CAS-FFM Document 67 Filed O4/2§1}5 Page 46 of 57 Page ID #:772

S

Q

() To not, without the prior written copsent of Lenders, remove the Co oF amy
records concemning the Collateral from its chief executive office of MY, \2

{d) To not change EMI's legal name, Jocation, mailing address, type of of u:h?c@
jugisdiction of organization, or chief executive office prior to giving at least ten (10) %
Business I¥ays' writien notice te Lenders; and (?

{) To aliow, ai all reasonable times, and from Hme o time, without the necessity of any %
prior notice or demand, Lendets by or throngh any of their officers, agents, attorneys,
scconntenis, or osher representstive, i examine or inspect the Collaieral wherever the
same may be locaied 2nd to examine, inspect, and make copies of Borrowers' books and
records regpeciing any or all of the Collaterat.

5 tred Acti . Barrowers hereby agrees that, at any time, without
presentment, or and without affecting or impatring in any way the cighis of the
Eenders with respect @y Colateral, the obligations of Bowrowers hereunder or the

Obligations, Lenders may (bt shall not be obligated to and shall incur no lability to
Borrowers ar ey thivd party @ jlurs to, take any zction that Borrowers are obligated
by this Security Agreement @ to exercise sach rights and powers 2s Borowers
might exercise with respect to the \%areml, {including the execution, filing sud
perfection of a UCC Financing Statememzjn any state or jurisdiction that Lenders deem
Becessary or gppropriate to perfect, main continue the security interest), gramed
by Bororowers to Lenders in the Collateral, rrowers hereby irrevorably appoint
Lenders as their attormey.in-fact to exercise such i powers. Borrowers agree to
reimburse Lenders upon demand for any costs and inglexding, without
limitation, rezsonable atiomey's fees, Leaders may i ile acting as Bormwers'
attorney-in-fact herevmder, all of which costs and expenses drg in the
Obligations secured hereby. Borvowers further agree that Len i)l not be respensibla
for any eyror, negligence, or for any sort of act or ommission not am@ﬁng o willfnl
miscondaet, arising out of the exercise of the rights and powers of Borrowers by Leaders
as attorney-in-fact.

6. Remedies.

@ {a)} A5 used herein, the term "Event of Default” shalt mean, with respest to Borrowears, the
)y, oeoutrenos of any of the following:

Q\g' (1) Faiiure of Borrowers at eny time to pay in full and as and when doe any
igations or failure of Borrowers to perform any of the warranties, covenants or
pm@g contained or referred to herein or in any agreement, documnent or other

&wﬁanchag mmy of {he Obligations;
¢
%

o

2
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(2} Subjection by Bogrowers of any of the Collateral to execution thg.rju&.iuial
process, or the loss, theft, substantial damage, destruciion, wransfer (other the
ardinary course of Borrowers' business) or the encumbrance of any of the Coll :

appointment of a receiver of any part of the property of, assignment for the benefit of
creditors by, or the commencement of any proceeding nnder any bankruptey or
insolvency laws by or ageinst Borrowers or any guarantor or surefy for the Obligations;
and

(3) Death, dissolulion, termination of existence, insolvency, business faiture, (?

{4} A breach by Borrowers of any term of this or any other agreement between
Borrowers and Lenders.

(b} Upon the ﬂocu?@ce of an Event of Defaslt, Lenders:

{1) Shatl havé/é@n\ay exercise all rights and remedies accorded o Lendors by
the California ¢ iniform W@r‘cial Code. '

(2) May declare all un &d Obligations, in whole or in part, of Borrowers
immedistely due and pavable wi r;lc:mand or nofice.

(3) May require Borrowers to ny and all action necessary to make the
Collatera! avaiizble to Lenders. N

{c) Borzowers expressly waives any mnstimtiamjfbr other right fo a judicial hearing prior
to the time Lenders takes possession or disposes of’@ llateral upon occurrence of an
Event of Default. O

{d} Any deficiency with respect to the Secured Obligations wists after the
disposition or liquidation of the Collateral shall be & contimui ility of the Borrowers
1o the Lenders and shall be immediately paid by the Borrowers to r the benefil of the
Lemders.

(e) All of Lenders's rights and remedics, whether evidenced by this Secusity Agreement
or by any other writing, shall be cummlative and may he exercised singularly or
concurtently. Blection by Lenders fo puwrsue any remedy shall not exclude parsuit of any
other remedy.

7. Miscellaneous,

\8%2 terms of this Secunty Agreement may not be changed, varied, modified or altersd

gl a writing signed by both parties and specifically refarring to this Security

W,

o

2

%o
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(b} AN notices given by any parfy to the other shall be in wiktiag uniess ise
provided for herein, delivered by facsirrile transtaission, by personal delivefy dr by
overnight courier, addressed to the party as set forth befow. Any party may cha
adldrexs to which notices are to be sent by notice of such chanpe to each other
a8 provided herein, Such notices shall be effective on the date received. All notices g
by any pasty to the other shall be in writing unless otharwise provided for herein, (ﬁ
delivered by facsimiie transmission, by personal delivery or by overnight courier, /p
addressed to the party as set forth below. Any party may chapge the address to which O

notices are to be sent by notice of such change to cach otber party given as provided * Q)
herein. Such notices shall be effective on the daie received. O

he

(e} This Security Agreeraent shall be governed by and construed in accordance with the \/b
tnternal laws of the State of California withoui giving effect to its choice of law rules

except to the the California Uniform Commercial Code would apply the law

of another jorisdictio ne pver al} dispuies arising under or related to this Security

Agreement shall be in the U8, District Court for the Central District of California,

(&) Borrowers agree that a ite copy of this Security Agreement shall be considerad
an original and shall be admissib guurtnflﬂwlaﬂmsamcmentasﬁlemigiml
documernt. Ve

Q
Q
%

W,

o
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IN WITHESS WHEREOF, the parties hereto have signed this Secutity %ﬂn&tm as of
the day and year first above written. \2

O@
Yank Barry [or His Order] @ \/?

Holyfield Management, Inc. | (?/p
« S [/).0 L LD O.

Evander Hotyfield OO
President ‘/b

K30 ALC‘:KEEWWML Oy

2.4 -7E .
a !& ¢r N
.
.
P QR e
% = EvanderHtflyiE—eld ,/\)
. Individoally

Q
63%?
%
Ne
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From: Philip Crapeer .@
Sent; Thursday, March 27, 2014 407 PM ‘
Tes Panald A. BiNicola (rorald@diniclagroup.com); cyahkbarw@ya@cnm}

yankbarny@yanon.camy; Wank Barny'

Subject; FW: Halyfield ®@

%
¢
)

Fromz Fhilip Dapaer ¢

Sent: Thursday, March 27, 2044 4:06 PM Q@

To: Sonia Lee O
Lo 'Edward Madyens’ \/b
Subject: Holyficid

This censtitutes my request for the feguired meeting of counsel pursuant 1o District Court lgcal ruke 7-3. | have ready to
file immediatcly a motion to confiren U itratlon award, for an order regquiring your client 16 ship and return
plaintiff's property (o plaintifl at your cli%?@ense, for an accountlng and a verified inventory under oath of the
Huolyfield progerty now in your client’s possessioq, tustady and control, as well as the sold property that remairs unpaid
by the successiul bidder, for release by the Cleﬁo he security depusited re the termpurary restraining order, and for
attorney's fecs. Yaur clients’ time te rove to uac%rrect or modify the arbitration awasd has now expired. Please
call me to conduct the required meeting of counsel. fidpafully, most of the issues to be addressed can be resolved by
stipilation. i stipulations are not reachad, then my mu\t@ill g0 forward on the open issues in dispute, | am available
all day temerrow and Monday for the reguired meeting of -@mﬂ. tam also available over the weskend.

@(%?
Yery truly vours, %

Dhitep D. Dapeor :

LAW OFFICES OF PHILIP D. DAPEER O

A Law Corporation O :
Offices in Baverty Hills & Westlake Village O)
(323) 954 9144 & {805} 557-7001

Phifip Dapeer

S
63%7
%

OO i

2
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PhiIEE_Dapeer — — r!:,\ ——
From: Shaeti Guerami <sgueramid@raines|aw, com> %

Sent Tuesday, Apnl 08, 2014 756 PM \2'

To: Phlip Drapeer; Soris Lee O

Subject: RF He yie o ®
M r. DaEpear. i(%

Julien’s stands fiFm on its positen that it s not required (o sbip and return Babhyfield’s property at bulien’s expanse, @

have explained to you o mrany cocasions that fulien’s has no obligation to shipitems that were neye- affered for sale &)

1he auction. We have also reguasted on multiple accasions that the items be picked up from Jullen’s warshause, Please O
indicate a3 soon a5 possibie when vour ¢lient intends to pick Gp his items or othernwise, we will have 1o charge storage O
foes for the time we have boer required 1o keep the items on Bolyfield's hehalf, @

vl respect to the other requests ie(yr_rur amail, ploass he adviszd as foflows:

1} Woe wilf orovide an uodated ac\:é ting; along with the accauntivg, we wilf indicate whether the soid property
has heen gpald for by the bidder u@:ﬁ ins wpaid;

20 while we have aiready provirdad ynlg‘? -pleta inventory of aii property in our possession, custody and contre,
we will agres to provide a verified in'-xe%underuath: ang

3} We agres to refease the bond. @

L4
With regard to the arbitration award, any time to fite ar\a{\w?itmn to vacate or chatlenge “he award has already
lapsed. Accordingly, the award is “final” and there is no ae filz any mation ta confirm the award, Nevertheless, if
vau would ke a tormal confireation, we are agreeable fo stip ? to its confirmoation.

ko (%O
[ ] OO
RG%HES Feldmﬂﬂup ’@

Zhear! Guarami
RATMES FELDMERE LM § 9720 Wishire Saulovard, Fith Floor § Baverly Llls, Califorr s 90313
Ml 145 440-4300 | pscl: A24-039-2518 § Fog 310 -765-7056

E-rriail: oo @ dmaesl 3w, Lo
Al BN ALEW, (O

B i ity Patiee: Tie indormmalise gnniaine s in s emal and e DTReame ntis) tein s intendd shiy e e use of i nroades (ot 2rd ma
Edenzla mndfor prvileged. ey oeclkzlant of i cosnrreninatlan |5 nat i e anded - wcigionsy unnihoeizec use, Sinclasere of CrEeng of Ehis

by %y sronmsanying stzacheweds) o oehan information conla e neeein is steoc b ablied, ard may se uslaedul I o rerive s Lo
1 BEOT. p|g;5|: i-'l'-l-""f'l.'ild-."':? natisy the senaer :J'\.' 1=lern !"‘.'T"I:':\-"., SN CESTIaY 'he ':'.Il'lri:l.. il oy and F#lon [rigd |..'|."Fl_-'l'“-|'I gl oy

nTheul rading LR o s3ving tharm badny aannes. Thankau,

I

epeertaw.com]
} P
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T Sonia Lee; Sheri Guerarm ®

Subject: FW': Holyfield (6

Please respond., Hhorwise, bwill file the motion and will atvige the court that there was ni\%\f et angd confer pecause
tRere was ro Tesgcise 10 my e-mail below, ‘%\2.

From: Fhilip Dapeer O
Sent: Thursday, March 27, 2014 4:06 PM

To: 5chia Les %
Ceo 'TEdward Madvens’ (?

Subject: Holyireld
This constitutes my requast for the required meeting of counsel pursuant to District Court focal vube 7-3. 1 have read

file immediately a motion to confirm the arbitration award, for an order requiring your client to ship and return ®

plaintiff's property to plaintiff at your clients’ expense, for an accounting and a verified inventory unsfer path of the OO
Holyfield property now in your client’s possession, custody and corirok, as weil as the sold properly that remains unpaid \/&
by the suctessful bidder, for release by the Clerk of the security deposited re the temnporaty resiraining order, and for

attorney’s fees. Your clients” time %o move to vacate, orrect or modify the arbitration award has now expired. Please
cali me to conduct the required me@n of counsel, Hepefully, most of the Issues to be addressed can be resolved by
stipulation. If skipulations are not reashed, then my maotion witl go forward on the open issues in dispute, | 3m availzble
alt day tarnerrow and MMonday {or the re@ed meating of counsal. [ am also avaitable over the weekend.

Philip Dapeer @

Very truly yours, ‘/;\) .
Phitce D, Dapeer ‘2\/:)

LAW OFFICES OF PHILIP D. DAPEER Q @

& Law Corparation
{Offices in Beverly Hills & Westlake Village

f323) 954 9144 & (805} 557-7001 "?&
@,

o

?

S
63%7
%
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| | S
| PROOF OF SERVICE &
! I am emploved inthe County of Ventura, State of Califemia./?\@:‘ over the age ol 18
§ and not a party to the within action, My business address is 2623 Townsgate Ro@ saide 3300,

| Westlake Village, Califomia 91361-5740. N

4 On Apiil &% 2014, | served the document(s) described as NOTICE U@@IUN
AND MOTION FOR ORDER CONFIRMING ARBITRATION AWARID AND

EXONERATING SECURITY; SUPPORTING DECLARATION AND MEMORAND F

POINTS AND AUTHORITES on the interested parties 1n this action by enclosing the docum

in a sealed envelope addressed as follows: (See Attached Service List)

[

I_.I_J

Ly

= BY MAITL: T caused such envelope to be deposited in the mail at Wesilake Villaga,
California. The envelope was mailed with postage thereon fully prepaid. I am readily
farmitiar with the firm’s practice of evllcction and processing corrcspondence for mailing. Tt
ig deposiled with U.S. postage service on same day in the ordinary coursc of business. Fam
aware that on mglion of the party serviced, service is presumed invahd il postal cancellation
date of pnstagc&e ¥ date is more than one (1) day after date of deposit for mailing an
affidavit.

- v e 2

BY OVERNIGIIT D@@ERY: Said decument was placed in an envelape designated by the
express service center andplaced for collection in a box regularly maintained by said carrier
with whotn we have a direty Billing account, to be delivered to the office of the addressce

i Histed on the next business day

L4

13 0 BY FACSIMILE: Icaused such ¢ 1ot to be sent via facsimile transmission ou this date
during regular business howws to the ssee(s). The facsimile maclune utilized complies

14 with California Rules of Court 200303 Mapd no error was reported by the machine, Pursuant

i to Califorma Rules of Court 2008(4), 1 ca @he machine to print a record of the

I3 transmission.

16 1 [Statej f declure ander penalty of perjury Linder lﬁ/f@\rs of the Stute of California that the
above is true and correct.

[}
18 | @ |Federal] | declare under penalty of perjury that the forefoing is true and correet,
{

19 | Q

Executed on April E 2014, at Wesilake Village, California.

; )/ —

Phiiid D Dapeer

=

o
?‘q ® f )

27 ﬁ%

o

@ 1

Q)
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Evander Holyfield v, Julien Entﬂrtainment.{jﬁm,tﬁ\a
Linited States District Court, Central District ol Califi .
Case No.: CV-12-09388 CAS-FFMx ‘? O

SKRVICE LIST Q R
Sonmia Y. Lee Attorneys for Defendants (E? 4\

Raines Feldman, LLP

9720 Wilshire Boulevard

5% Flgor °
Beverly Hills. CA 90212

N
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