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Pursuant to Judge Cohn’s Practice Guidelines, Defeﬂ%% }glfonso Clark
“Trey” Burke, TII (“Burke”) submits the following Statement @Uﬂdisputed
Material Facts in Support of his Motion to Dismiss Pursuant to Fed. I% P.
12(b)(6) and/or for Summary Judgment Pursuant to Fed. R. Civ. P. 56. (?/P

1. Plaintiff Jahmel Binion’s (“Binion”) Complaint alleges that Defendant
Shaquille O’Neal “mocked and ridiculed” Plaintiff by publishing a picture on
Instagram and Twi{fer and that Defendants Burke and Malphurs republished the
photograph posted by C@\I&l and published their own photographs “mocking and
ridiculing” Plaintiff. Plainti@g{iomplaint contains counts for invasion of privacy,
intentional infliction of emotionaig\(%stress, defamation and general negligence.
(Docket Entry 1, Complaint). ®@

2.  Binion is an individual who reﬁ%ﬁn Macomb County, Michigan.

@,

(Docket Entry 1, Removal Petition, § 3).
3. Burke is a professional basketball player @)\)})the Utah Jazz who
resides in Salt Lake City, Utah. (Docket Entry 1, Removal Petition, { 4).
é\/ﬁ® 4, Defendant Shaquille O’Neal (“O’Neal”) is an individual that resides
@ in Florida and Massachusetts. (Docket Entry 1, Removal Petition, § 3).
&9‘0) ‘Z 5. Defendant Juaquin Malphurs a/k/a Waka Flocka Flame (“Malphurs™),

is an‘g@)gual that resides in Georgia. (Docket Entry 1, Removal Petition, § 6).

%
¢
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6. Upon information and belief, Binion has yet to é%uate service on

o

Q
7. Venue is proper in this district and division under 28 U.S.C. %]_ (a)

O’Neal or Malphurs.

because this district and division embrace the place where the removed action O
been pending. (Docket Entry I, Removal Petition, § 10). ¢ O
8, The Lawsuit was properly removed to this Court by Burke pursuant to O‘?)
the provisions of 2€<U S.C. § 1441(b) and the procedures set forth in 28 U.S.C. §
1446. (Docket Entry ].,@e&val Petition, § 11).

0. Burke had a t%’{r)al locker-room relationship with close friend and
| teammate, Tan Clark (“Clark™). ( ){\%, Affidavit of Trey Burke, 4 Z.j

10. Burke and Clark often razz@@wh other and occasionally that razzing
found its way to social media. (Ex. A, AfﬁdaﬁéﬁTrey Burke, § 3.)

11.  In April 2014, Burke reposted a pictite that he found on Malphurs’

Q
Instagram account. (Ex. A, Affidavit of Trey Burke, § 4)0\02

12.  Malphurs has over 900,000 followers on Instagram. (Ex. A, Affidavit

&
\/5 of Trey Burke,  5.)

)

@\,}\

' Af@@ibits referenced herein are attached as Exhibits to the Brief in Support
of Burke \)Iﬁotion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)}6) and/or for

Summary Judﬁ;ﬁt Pursuant to Fed. R. Civ. P. 56.

° 2
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13. Burke has never met O’Neal or Malphurs %ﬂeyer saw the
photograph allegedly posted by O’Neal until it received wide:{ﬁ)ead media
publicity. (Ex. A, Affidavit of Trey Burke, § 10.) @\,?

14, The only photograph (relevant to this case) that ever appeared 4/‘0
Burke’s Instagram account is the photograph of Binion that Burke discovered_ on ° Q
Malphurs’ Instagram account. This was the same photograph that appeared (and ‘0)
continues to appeag}\ on multiple Instagram accounts set up by Binion. (Ex. A,

Affidavit of Trey Burke( &.)
15.  Every In_stagraQ@ser is advised that “[a]ll photos are public by

default which means they are vi)s\i/gle to anyone using Instagram or on the

instagram.com website.” (Ex. F, http://@s@nram.com/about/faq/#.)

16. Instagram affords users the optlﬁ%“make [their] account private”
such that “only people who follow [the user] OIQ_p.stagram will be able to see

@
[their] photos.” (Ex. F.) O

é 17.  An Instagram user who makes his or her account private has the
\/§® option of accepting or rejecting requests by other Instagram users to follow that

@ user on Instagram. If the Instagram user fails to make his/her account private,

\)
%one can subscribe to follow [their] photos.” (Ex. I.)

b
Q @\/?
Y
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18.  Instagram’s terms and conditions implore Instagr%ers not to “post

L4

private or confidential information” and that “any Content will be n.oﬁ?:onﬁdential

and non-proprietary.” (Ex. G, http:/instagram.com/about/legal/terms/#.) 63?)

19.  Instagram’s Privacy Policy is clear that: “By using our Service Y%

understand and agree that we are providing a platform for you to post content,
including photos, comments and other materials ("User Content"), to the Service
and to share User Ca&ntem publicly. This means that other Users may search for,
see, use, or share any @ your User Content that you make publicly available
through the Service ”Q@x H, http://instagram.com/about/legal/privacy/#

2

(emphasis added).) \2\;:)

20.  The Privacy Policy fur‘[hel® es: “Any information or content that

you voluntarily disclose for posting to the Serﬁ?ﬁsuch as User Content, becomes
available to the public, as controlied by any app@calble privacy settings that you
set. To change your privacy settings on the Service, S@% change your profile
setting. Once you have shared User Content or made it public, that User
Content may be re-shared by others.” (Ex. H.)

21.  Burke re-posted the photograph of Binion on his own Instagram
‘@\?unt with the caption “Hacked by @lanClark”. (Ex. A, Affidavit of Trey

Burk?@ .

%
¢
%
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22.  Burke believed that the picture had been phogél%gjed and had no
idea that the picture was of a real person. (Ex. A, Affidavit of Trey\éﬁjl(e, f6.)

23. Burke did not know that the photograph depicted Binioégf)that
Binion suffered from a medical condition that affected his appearance. (Ex.%

Affidavit of Trey Burke, 4 8.) ° O
O

24.  Burke did not learn of Binion’s medical condition until the story \0)
began receiving me{ﬁa attention. (Ex. A, Affidavit of Trey Burke, 4 8.)
25. Burke nevé ﬁected any negative comments at Binion and never
made a single comment a%)%\} the photograph itself, Binion or his medical
condition. (Ex. A, Affidavit of Tr_exf%lrke, 112)
26.  Shortly after Burke discov@@ that the picture was real and that the
person depicted in the photograph suffere \’ﬁojﬁa rare medical condition that
caused certain physical abnormalities, Burke Qx_.oved the picture from his
Instagram account and sought out and contacted Bini@b)to apologize for his
offensive conduct. (Ex. A, Affidavit of Trey Burke, 99 13-14.)

27. Burke offered to host Binion at a Detroit Pistons/Utah Jazz game

: % during the upcoming season. (Ex. A, Affidavit of Trey Burke, 9 15.)

)

‘O) \Z 28. Binion graciously accepted Burke’s apology which he characterized
as ex\t/?@gg sincere in an interview with Fox 2 reporter, Randy Wimbley. (Ex. A,

Affidavit 0{(? (r? Burke, 4 16.)
{7
O. s
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29. Binion also indicated that he intended to take B%up on his offer.

\7

(Ex. A, Affidavit of Trey Burke, § 16.)

30, Binion started a Facebook Group called “Hug Don’t Jud %—uoh

curtently has 22,489 Members. (Ex. I, https://www.fac-ebook.com/#!/grou@/‘o

/234486460081570/.) ¢

OO
31.  The same photograph that remained on Burke’s Instagram account for \/b

a short period of tir@& has remained posted on Binion’s Instagram accounts since

January 2014. (Ex. C, %nstagram.com/iahmelbinion#;

Ex. D, http://instagram.com%%oil%#.)
<

el ctfu]]y submitted,

JAFF%%FT HEUER, & WEISS, P.C.

By: /s/ Kevin B.Hirsch
Michael F. Jacdbgan (P47059)
Kevin B. Hirsch (P§8757)
Attorneys for Defend@) Trey Burke
27777 Franklin Road, Suite 2500
Southfield, MI 48034-8214

<i{§ (248) 351-3000

S khirschi@jaffelaw.com
() @j

Q

(SDated: September 12, 2014
X ‘/)®
S

\/fb
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CERTIFICATE OF SERVICE 6\@

L4

- I hereby certify that on September 12, 2014, I caused the Stﬁénynt of Facts
1o Dis S
for Motion to Dismiss and/or for Summary Judgment to be electronically \%)with

the Clerk of the Court using the ECF system, which sent notification of such ?‘1?1(%}0

upon all ECF Participants. .
o
O@
Respectfully submitted,
& 4 JAFFE, RATTT, HEUER, & WEISS, P.C.
®(} By: /s/Kevin B. Hirsch
Q Michael F. Jacobson (P47059)

.. Kevin B. Hirsch (P58757)
@ \Z' Attorneys for Defendant Trey Burke
7777 Franklin Road, Suite 2500
%t field, MI 48034-8214

Q
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UNITED STATES DISTRICT CO’URT®€)
IN THE EASTERN DISTRICT OF MICHIGA \g‘
SOUTHERN DIVISION @

S
JAHMEL BINION, \/§>
Case No: 14-cv-13454 (ﬁ
Plaintiff, Hon. Avern Cohn %
Mag. Judge David R. Grand
v : ¢
MCCC No: 14-2983-NO
SHAQUILLE O’NEAL, ALFONSO CLARK Hon. John C. Foster
“TREY” BURKE, IIl and JUAQUIN MALPHURS

a/k/ia WAKA FL Og<KA FLAME,
Defendants,
®Q\ /
JOHN W, HENKE, TIT (PBQQ%Q MICHAEL F. JACOBSON (P47059)
HENKE LAW GROUP /;‘) , KEVIN B. HIRSCH (P58757)
Attorney for Plaintiff e JAFFE, RAITT, HEUER & WEISS,
29800 Telegraph Road \/:)® P.C.
Southfield, MI 48034 ttorney for Defendant
(248) 353-6500 Franklin Road, Suite 2500
jwhenke@aol.com So Id, MI 48034
(248) 000

mjacobson(@jaffelaw.com
khirsch(@jaftelaw.com

2 ,

DEFENDANT TREY BURKE’S MOTION TO DISMISS PURSUANT TO
FED. R. CIV. P. 12(b)(6) AND/OR FOR SUMMARY JUDGMENT
PURSUANT TO FED. R. CLV. P. 56

5
Q
%
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Pursuant to Fed. R, Civ. P. 12(b)(6), and for the r%s stated in the

accompanying Brief in Support, Defendant Alfonso Clark “Tre@ Burke, I

(“Burke”) requests that this Court dismiss Plaintiff Jahmel Binion’s Cox@@nt in

its entirety.

W,

In the alternative, Burke asks that the Court grant his motion for summary ° Q

judgment and dismiss Binion’s claims with prejudice pursuant to Fed. R. Civ. P.

56. <(

Burke’s counsel onferred with Binion’s counsel on September 11, 2014 and

2

explained the nature of the Q{?J}t motion and its legal basis and requested but did

not obtain concurrence in the relief@\%ght.

%
Q
®1§?\t;d: September 12, 2014

5
Q @4)
Y
*

S
Resp\;?fg(l%subnﬂtted,
JAFFE, RA I, HEUER, & WEISS, P.C.

/s/ Kevin B. Hirséh) ».
Michael F. Jacobson (P47059)
Kevin B. Hirsch (P58757)
Attorneys for Defendant Trey Burke
27777 Franklin Road, Suite 2500
Southfield, MI 48034-8214
(248) 351-3000

O
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[DHTEDSTATESIHSTRH?FCOURT‘ﬁ?b
IN THE EASTERN DISTRICT OF MICHIGAN "
SOUTHERN DIVISION 9

S
JAHMEL BINION, \/?
Case No: 14-cv-13454 (ﬁ/p
O

Plaimntiff, Hon. Avern Cohn
Mag. Judge David R. Grand
v ®
MCCC No: 14-2983-NO
SHAQUILLE O’NEAL, ALFONSO CLARK Hon. John C. Foster
“TREY” BURKE, 1II and JUAQUIN MALPHURS

a’k/a WAKA F LOC%(A FLAME,
Defendants. ®
2 /
JOHN W. HENKE, Il (P39§§/@ MICHAEL F. JACOBSON (P47059)
HENKE LAW GROUP /;‘) ., KEVIN B. HIRSCH (P58757)
Attorney for Plaintiff \Z JAFFE, RAITT, HEUER & WEISS,
29800 Telegraph Road O®P.C.
Southfield, MI 48034 @tomey for Defendant
(248) 353-6500 7. Franklin Road, Suite 2500
iwhenke(@aol.com Sou‘ﬁi 1d, M1 48034
(248) 000

mjacobson{@jaffelaw.com
khirsch@jaffélaw.com

2 /

\/§® BRIEF IN SUPPORT OF DEFENDANT TREY BURKE'’S
D MOTION TO DISMISS PURSUANT TO FED. R. CIV. P. 12(b)(6) AND/OR
@ FOR SUMMARY JUDGMENT PURSUANT TO FED. R. CIV. P. 56
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STATEMENT OF ISSUES PRESENTE%

X

8

1. Can Plaintiff prove the elements necessary to establish a @[ for
invasion of privacy by intrusion? \’{5

Burke says: No (?%

Binion says: Yes ° O

2. Can Plaintiff prove the elements necessary to establish a claim for
invasion of privacy by appropriation?

Burke says: N
y Q

2

Binion says: Yes @
e

3. Can Plaintiff prove thes@?i' ents necessary to establish a claim for
invasion of privacy by publicity? }5“

Q
Burke says: No @\,%?
Binion says: Yes 0
@,

4. Can Plaintiff prove the elements necessary {a%stablish a claim for
invasion of privacy by false light? @

Burke says: No

6/5 Binion says: Yes

S

@ 5. Can Plaintiff prove the elements necessary to establish a claim for
%ﬂ‘sion al infliction of emotional distress?
Q@urke says: No

i

' @“' ays: Yes
%
¢
%

o

<
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6. Can Plaintiff prove the elements necessary to establshya claim for
defamation? \2'

Q
S N
Y
%

Burke says: No

Binion says: Yes

7. Can Plaintiff prove the elements necessary to establish a claim for
general negligence? ¢ Q
Burke says: No O@

Binion says: Yes

%

o viil
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L INTRODUCTION AND FACTUAL BACKGROUND%

In an attempt to extort three affluent Defendants, Plamtiff\gj@nel Binion
Q

(“Binion”) has turned an unfortunate error in judgment, which was imﬁ%’tely

rectified, into a frivolous lawsuit. Millions of people use social media because,i@

O

a powerful tool with many professional and personal advantages. However, social
media users run the risk inherent in a medium where people lack control over what
others say about th?@ in a public forum. Every single day, millions of posts and
photographs appear o @Jcial media that have the effect (whether intended or
unintended) of hurting som@‘&{s feelings. While the widespread distribution of
social media can certainly make%ﬁsulting comment or unflattering photograph
more hurtful, it does not make defamat(@ @statement that would otherwise not be
defamatory and does not make conduct unla\:vﬁxyt}ﬂt would otherwise be lawful.

In this case, Defendant Alfonso Clark “Trey’@.urke, I (“Burke™), a 21 year
old professional basketball player for the NBA’s Utah ?@élad a typical Jocker-

room relationship with close friend and teammate, lan Clark (“Clark™). [Ex. A,

Affidavit of Trey Burke, § 2.] Burke and Clark often razzed each other and

Q
% occasionally that razzing found its way to social media. [Ex. A, ¥ 3.] In April

%&'Buﬂ{e reposted a picture that he found on co-Defendant and professional

rapperO&gnn Malphurs a/k/a Waka Flocka Flame’s (“Malphurs™) Instagram

account.

[ 'i%\?'ﬂ 4.] Burke believed that the picture had been photoshopped and

o 1

o

<

o

O

?
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had no idea that the picture was of a real person. [Ex. A, 6.%1(&: re-posted it

on his own Instagram account with fhe caption “Hacked by @IanClarl@. [Ex. A, b

7.] Burke had no idea that the photograph depicted Plaintiff J ahme@pjon

(“Binion”) or that Mr. Binion suffered from a medical condition that affecte%
appearance. [Ex. A, § 8.] Burke never directed any negative comments at Binion ° Q)
and, in fact, never made a single comment about the photograph itself, Binion or O@
his medical conditioa(\ Ex. A, q12.]

Burke soon found(eut the hard way, as many young people do, that innocent
teasing can be hurtful to otﬁ%@— even a person who was not the target of the
teasing in the first place. As soon as(}%rke discovered that the picture was real and
that the person depicted in the photogra fered from a rare medical condition

that caused certain physical abnormalities, was ashamed and remorseful.

[Ex. A, § 13.] Burke removed the picture from higgstagram account and sought

o

out and contacted Binion to apologize for his offensive @\/guct. [Ex. A, § 14.]

Burke offered to host Binion at a Detroit Pistons/Utah Jazz game during the

4

Q

upcoming season. [Ex. A, § 15.] Binion graciously accepted Burke’s apology

Q which he characterized as extremely sincere in an interview with Fox 2 reporter,

)
R& Wimbley. [Ex. A, § 16; Ex. B, http://www.myfoxdetroit.com

/ story\//z)@jé?éﬂ/ shaq—apologizes-for—mockjng-disabled-mich—man—on-so_cia,l—

&

media.] Bini

tended to take Burke up on his offer. [Ex. A, {16; Ex. B.]

o

<
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Burke learned a difficult lesson as a result of the incid%He was widely

criticized for his actions in the press despite the fact that the photogr{@h remained

to Binion and has done everything in his power to learn and grow from

on Burke’s Instagram account for only one day. Burke was sincere in hi%
e

incident. [Ex. A, § 17.] Burke was blindsided by the instant lawsuit which, in an
attempt to garner the most publicity possible, was served on Burke while he was
running a youth basketball camp in Ann Arbor, Michigan. [Ex. A, §18.]

Binion’s Compldiit seeks monetary damages against Burke and co-

2%

Defendants Shaguille O’NeaQa@l Malphurs! and contains four counts: Invasion of
Privacy, Intentional Infliction of ‘K%ﬁtional Distress, Defamation and General
Negligence. Even assuming the truth o%\%}n’s allegations, they are insufficient
to establish the necessary elements on any of tl\{g‘ﬁ% counts. Consequently, Burke
requests that this Court dismiss Binion’s Complain‘g.its entirety.

II. LEGALANALYSIS 00)
A.  Legal Standard

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a plaintiff’s

complaint. See e.g. Mayer v. Mylod, 988 F.2d 635, 638 (6th Cir. 1993) (“The

%oge of Rule 12(b)(6) is to allow a defendant to test whether, as a matter of law,

9,
! Q\@e has never met O’Neal or Malphurs and never saw the photograph
allegedly pos%y O’Neal until it received widespread media publicity. [Ex. A, 9

10.] %

o

<

[F3]

e

%
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the plamtiff is entitled to legal relief even if everything aﬂege%e complaint 1s
true.”); Benschoter v. Hardy, 202 F.R.D. 216, 219 (E.D. Mich. 2001*()?5116 Court

accepts the well-pleaded allegations as true, and reviews the com}-ﬁi@ to

determine whether the plaintiff has alleged facts sufficient “to raise a right to re 1470

above the speculative level.” CBC Companies, Inc. v. Equifax, Inc., 561 F.3d 569,
571 (6th Cir. 2009} (quoting Bell Atdl. Corp. v. Twombly, 550 U.S. 544, 555
(2007)). “Threadba{& recitals of the elements of a cause of action, supported by
mere conclusory statem@t&do not suffice.” Asheroft v. Igbal, 556 U.S. 662, 678
(2009). Likewise, a pleadi%éhat offers fabels and conclusions or “a formulaic
recitation of the elements of a cause/s (\%acﬂon will not do.” Twombly, 550 U.S. at
555, Where a complaint pleads fa,(@s@l t are “merely consistent with” a
defendant’s liability, it “stops short of the lme"@;ﬁeen possibility and plausibility
of entitlement to relief.” Twombly, 550 U.S. at 5577 Pursuant to the standards set
forth by the United States Supreme Court, Binion’s Cong%faﬂs to state a claim

upon which relief can be granted and should be dismissed in its entirety.

In the alternative, Burke moves for summary judgment pursuant to Fed. R.

@ Civ. P. 56(b), which provides that “[a] party against whom a claim, counterclaim,

0‘@\?53—C-Iaim is asserted ... may, at any time, move with or without supporting

afﬁda? for a summary judgment in that party’s favor as to all or any part

%
¢
%

o

<

o

O
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thereof” Fed. R. Civ. P. 56(b).2 Summary judgment is%eg where “the
pleadings, the discovery and disclosure materials on file, and any af‘f{ﬁ@its show

that there 1s no genuine issue as to any material fact and that the movant is ex@led

to judgment as a matter of law.” Fed. R. Civ. P. 56(c). %

Binton’s Complaint fails to establish what was actually posted on Burke’s
Instagrém account. Binion falsely alleges in paragraph 11 of his Complaint that
“Defendant Trey Bgfi(; republished O’Neal’s photograph and published his own
photograph mocking an@éé\cuiing the plaintiff.” Not surprisingly, Binion failed
to attach the actual photopr@ph that Burke posted to Instagram. Burke
categorically denies republishing ‘K{%ndant O’Neal’s photograph and, in fact,
never saw that photograph until after it W@%]idzed in the media. [Ex. A, §10.]
Even if Burke had re-posted O’Neal’s photggjﬁh (which he did not), Binion
would be unable to establish a legally cognizable claim against Burke. Therefore,
this Court should dismiss Binion’s Complaint in its enti@%uursuant to Fed. R.

Civ. P. 12(b)(6). However, if the Court believes that there is a legally relevant

@ 2 Burke has reviewed the Court’s Practice Guidelines and understands that the

ourt prefers that summary judgment motions be filed at the close of discovery.
%@’ views this motion primarily as a motion to dismiss pursuant to Fed. R. Civ.
P. }\Z( (6). However, there were certain glaring factual inaccuracies in Plaintiff’s
Compl @ and Burke believes that it is important for the Court to understand what
actualty ened in this case. Consequently, Burke files this motion as a Motion
to Dismiss ant to Fed. R. Civ. P. 12(b)(6) or, in the alternative, a Motion for
Summary Judgﬁ%—: t Pursuant to Fed. R. Civ. P. 56.

° )

o

<

O

?
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(" intrusion upon seclusion: (1) the existence of a secret and private subject matter;
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distinction between republishing O’Neal’s photograph and re@%shing Binion’s
photograph (which is what Burke actually did), Burke requests that %{k{}jourt grant

Q
summary judgment in favor of Burke pursuant to Fed. R. Civ. P. 56. %

B.  Binion Cannot Establish a Claim for Invasion of Privacy. %

Count T of Binion’s Complaint contains a hodgepodge of allegations that fail
to establish any potential claim for invasion of privacy. Invasion of privacy torts
are grouped into f(é{r categories: intrusion, appropriation, publication and false
light.  Beaumont vé@g 401 Mich. 80, 95-98; 257 N.W.2d 522 (1977),
overruled on other grounds,@r&ﬂey v. Saranac Community Schools Bd. of Educ.,
455 Mich. 285; 565 N.W.2d 650/(%%97 . Binion’s Complaint references all four of
these “buzzwords”, but fails to adec@@y plead the elements necessary to
establish any one of them. As explained/igﬁﬁil below, Binion’s Complaint
provides “a formulaic recitation of the elements OQ.cause of action” — precisely
what Twombly warns against. OO

?

“There are three necessary elements to establish a prima facie case of

1. Intrusion

K?Q%\ right possessed by the plaintiff to keep that subject matter private; and (3) the
obtai.f@& of information about that subject matter through some method

objectionaééfba a reasonable man.” Doe v. Mills, 212 Mich. App. 73, 88; 536

0

?
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N.W.2d 824 (1995). An action becomes a tortious in%n when it is

L4

unreasonable and highly offensive upon the seclusion of another. @rosser and
Keeton on the Law of Torts §117, at 854 (5™ ed. 1984). Such a claim “fo% on
the manner in which information is obtained, not its publication; it is consider%
analogous to a trespass.” Mills, 212 Mich. App. at 88 (citing Tobin v. Civil Service
Comm., 416 Mich. 661, 672; 331 N.W.2d 184 (1982)).

In Mills, proa&sters picketed in front of an abortion clinic holding signs
displaying the names 0&&&1 who were entering the clinic to have abortions.
The court held that “intrusiomy does not exist where ‘the only aspect of the
contemplated disclosure offensive ta %3 plaintiffs is the fact of disclosure, not the
method by which it was obtained.”” id Q@ internal citation omitted).

For the reasons set forth below, Bim'or:%

iled to adequately allege any of

the elements necessary to establish an intrusjon claim. |

o

2.  Existence of a secret and priva%bject matter.

Binion claims that he “has a privacy interest in his appearance and medical

6/5 condition.” [Complaint, § 14.] The only information that Burke obtained

S

@ regarding Binion’s appearance is the photograph of Binion. Burke came across the

$

p@ograph on Malphur’s Instagram account and reposted it on his own Instagram

a,ccou@@%g]phurs has over 900,000 followers on Instagram. [Ex. A, §5.] As

such, the ph()%?'aph had already been publicly disseminated by the time Burke
Ne

O

<

e

O

?
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discovered it. Moreover, the photograph was initially postéél\@] two different

Instagram accounts opened by Binion and remains on both of tha/s} Instagram

accounts to this day. [Ex. C, http://instagram.com/jahmelbinion#;

http://instagram.com/jstardboii23#.] In other words, Binion did nothing to keel;%

appearance private. The photograph itself cannot be construed to be a “secret and Q)

O

private subject matter.” ‘/P)
Burke was nof@ven aware of Binion’s medical condition when he posted the
photograph. [Ex. A, 9.

2

depicted a real person. [EJ@ @ 9 6.1 Burke did not learn of Binion’s medical

In fact, he did not even know that the photograph

condition until the story began \4%:\%3iving media attention. [Ex. A, Y 9.]
Consequently, even if Binion’s medica@@ditiom could be construed as “secret
and private subject matter,” Burke did not obteﬁ? )ﬁ information through improper
methods. In any event, Binion has done nothing@o. keep his medical condition
private. Rather, he has publicized it by accepting multig%vision interviews in

which he provided details about the condition. [Ex. B; Ex. E,

http://www.myfoxdetroit.com/story/25345293/mich-mans-selfie-mocked-by-

@ celebrities-on-social-media. ]

)
‘O) \Z b.  Aright possessed by the plaintiff to keep the subject

\/) matter private

B@@ ost any rights he might otherwise have had to keep his appearance

private by poi%the disputed photograph of himself on Instagram. Every

. 8

o

<
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Instagram user 1s advised that “fa]ll photos are public by defau@%ich means they

are visible to anyone using Instagram or on the instagram.com Websi‘f,é.” [Ex. F,

http://instagram.com/about/fag/#.] Instagram affords users the option tS%Sbake

[their] account private” such that “only people who follow [the user] on Instagra%

will be able to see [their] photos.” [Ex. F.] An Instagram user who makes his or
her account private has the option of accepting or rejecting requests by other
Instagram users to éﬁllow that user on Instagram. If the Instagram user fails to
make his/her account F@{B}\E, “anyone can subscribe to follow [their] photos.”
[Ex. F.] Instagram’s terms ?@comditions implore Instagram users not to “post
private or confidential infmmation"\én\;g that “any Content will be non-confidential

and non-proprietary.” [Ex. G, %//instagram.Comfaboutllegal;’telmsf#.]

Instagram’s Privacy Policy is clear that: "%

By using our Service you understand and agree that we are providing
a platform for you to post content, including ph6tes, comments and
other materials ("User Content"), to the Service %0 share User
Content publicly. This means that other Users may search for, see,
use, or share any of your User Content that you make publicly
available through the Service ...

[Ex. H, bttp://instagram.com/about/legal/privacy/# (emphasis added).] The

«Privacy Policy further states:

\8 y information or content that you voluntarily disclose for posting to
rvice, such as User Content, becomes available to the public, as

Comé d by any applicable privacy settings that you set. To change
ﬁ%?f y settings on the Service, please change your profile

%. 9

o

<
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setting. Once you have shared User Content or m %t public,
that User Content may be re-shared by others. [Ex. H.]

Burke found the photograph on Malphurs’ Instagram account. {@ @ g 4.1

There is no doubt that the photograph was public by the time Burke St%

across it. In reality, the photograph became public as soon as Binion posted it onO

o

his own Instagram accounts without invoking the available privacy settings. The O
photograph remains publicly available on Binion’s Instagram pages to this day, @
long after the photoga@’l was removed by both Burke and Malphurs.

As far as Bim'ong(-r%dical condition goes, Burke had no idea that the
photograph depicted a real p?f@’l or that the person in the photograph was
suffering from a medical conditi\cii/:)éEx. A, 9 6, 8] Nor does Binion’s
Complaint allege otherwise. Thus, Buﬁ)egi'd nothing to publicize Binion’s
medical condition. However, anyone familiaﬂ/@ the effects of ectodermal
dysplasia, the medical condition from which Binion sﬁf@s, could have concluded
from the photograph that Binion was suffering from the%ndition. Thus, by

posting the photograph on his Instagram accounts, Binion was publicizing his own

medical condition and forfeited the right to keep the information private.

X c. The obtaining of information about that subject
@ . | matter through some method objectionable to a
\8 \/) reasonable man.

T@:@l “information™ that Burke obtained about the subject matter was the

photograph ofﬁyﬁn, which he obtained from the Instagram account of Malphurs.

. 10

o

<
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The photograph was also posted by Binion on his own Instagr‘a%%ccomts, which

L4

were accessible to any of the more than 150 million Instagram users. O

Q

Typically, courts find intrusion where the information was obtained<by a

method that would be objectionable to a reasonable man. For example, courts ha%

found the installation of two way mirrors to enable one person to observe another
getting undressed as an intrusion. Harkev v. Abate, 131 Mich. App. 177; 346
N.w.2d 74 ( 1983).<<Similar1y, commentators have concluded that peering into
windows and making Nin (}ianted phone calls constitute tortious intrusions.

Bradshaw v. Michigan Naz?%an 39 Mich. App. 354, 356; 197 N.W.2d 531

2

(1972). <
Q

No reasonable man, particularly @@e age of social media, would find it

objectionable to repost a photograph that %ne else had already posted

@,

o

In order to establish an intrusion claim, Binion is @%ired to establish all

publicly.

three elements set forth above. Even if all of the aliegations in Binion’s Complaint
were true (which they are not), he cannot prove a single required element.

2.  Appropriation

@ Jnvasion of privacy through appropriation occurs when a person uses
anoth?&name or likeness without permission, to their own pecuniary benefit.

Resta!emem (?ond) of Torts, §652C. Although Binion erroneously alleges that

11

e

<

o
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“Defendants’ publication of photos mocking the plamtiff constfé}(r% appropriation,
for the defendants’ advantage, of the plaintiff’s name or likeness,@here is no

Q
allegation that Burke posted the photograph of Binion for his pecuniary aﬁ§> ge

or that Burke profited from posting Binion’s photograph . [Complaint, § 18 O

Burke removed the photograph upon Jearning that it depicted a real person and that
Binion suffered from a rare medical condition. [Ex. A, Y 13-14.]

Additionally, <l<t does not make sense that one could be found liable for
appropriation based on i@fgg{la’tion that is already public knowledge or something
that the general public can ?a@ﬂy obtain. As explained in detail above, Burke
discovered the photograph on the Liq?s%gram account of Malphurs, a public figure
with over 900,000 followers. The®@)tograph had already been widely
disseminated by the time Burke discovered 1f§ %urther, pursuant to Instagram’s
Privacy Policy, which Binion agreed to when he signed up for an Instagram
account, the photograph was publicly available and acce@\%e as soon as Binion
posted it on his own Instagram accounts. [Ex. H.]

For the aforementioned reasons, Binion cannot prove the elements required

to establish an appropriation claim.

2
. 3. Publicity
\8 ublicity

@@g)on of privacy by publicity involves the public disclosure of
embarrassing%r'vate facts. See Beaumont, supra, 401 Mich. at 95-96. Binion
Ne

O

<
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speciously alleges that “Defendants’ publication of photos r&é}%ng the plaintiff
constituted a public disclosure of embarrassing private facts about @ §1&iﬂtiff.”
[Complaint, § 16.] Pursuant to Twombly, “a formulaic recitation of the@g?ﬁnts
of a cause of action” is insufficient to survive a motion to dismiss on the pleading%
“Embarrassing private facts” consist of information that concerns the ° Q
plaintiff's private life. Mills, 212 Mich. App. at 82. “A person who unreasonably O‘/b
and seriously interfg(;es with another’s interest in not having his affairs known to
others or his likeness ex@b(i}e\d to the public is liable to the other.” Beaumont, 401
Mich. at 105. “This foer%\invasion of privacy requires that | the disc-losed
information be highly offensive t(?% reasonable person and of no legitimate
concern to the public.” Sargent v. Barb@@élnn Karmanos Cancer Institute, 2003
WL 21359350 (E.D. Mich., Feb 7, 2003) (qu&f@%ﬂ'y v. fonia Sentinel-Standard,
101 Mich. App. 725; 300 N.W.2d 687, 689 (1981)).0.
Binion’s Complaint fails to make clear what “em%ssing private facts”
were publicly disclosed by Burke. The only “fact” that was publicized was the
photograph of Binion, which 5ad already been widely disseminated on Malphur;s
@ Instagram account and became publicly available to more than 150 million
&%@?xam users as soon as Binion posted it on his own Instagram accounts.
f@gi)cm’s claim is that he did not want people to know that he suffers from
ectodermal é%?%si\a, Burke cannot be held liable. Burke did not create any
@,
OO

<
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publicity regarding Binion’s medical condition because Burke\%\?)not even aware
that Binion suffered from the condition (nor does Binion claim other@se). Burke

could not have publicized the information, nor is there any allegation that l@‘;ﬁ

If Binion’s claim is that he did not want the photograph to be public%

displayed, he would not have posted the photograph to his Instagram accounts,
where any of the more than 150 million Instagram users could find it and any one
of them would hav@qhe ability and the express consent of Binion to share the
photograph on their owﬁgagram account. The same photograph that remained
on Burke's Instagram acco for a very short time has remained posted on
Binion's Instagram accounts since Jé\r%ary 2014. Thus, Binion is the only person
who has intentionally publicized an@ébntinues to publicize the allegedly
“embarrassing private facts about the plaintiff. /p

For the aforementioned reasons, Binion canno prtge the elements necessary

to establish a claim for invasion of privacy by publicity. O @

4.  False Light

False light actions arise when a publication to a broad array of people has

®occurred and the facts in that publication are false and cause damage to the

%’ci’fﬁ The gravaman of this tort is that a defendant’s publication “attribut[ed] to
the p@@@']“f characteristics, conduct, or beliefs that were false and placed the

plaintiff in a(%} e position.” Duran v. The Detroit News, 200 Mich. App. 622,

‘o 14
O
<
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632; 504 N.W.2d 715 (1993). The two necessary elements Q@alie out a false
light claim are (1) publicity and (2) placement of the plaintiff in a fals@%ht in the
public eye. Led! v. Quik Pik Food Stores, Inc., 133 Mich. App. 583, @@349
N.W.2d 3529 (1984). The light in which the plaintiff is placed must be “hig O
offensive to a reasonable person.” Early Detection Ctr, P.C. v. New York Life Ins ° Q
Co., 157 Mich. App. 618, 630; 403 N.W.2d 830 (1986). Moreover, the defendant O‘/b
“must have had knta@ledge of or acted in a reckless disregard as to the falsity of
the publicized matter an@h&fa]_se light in which the other would be placed.” id
In Rhoads v. Baker C(?{gse et al, 2008 WL 4648972 (Mich. App. 2008), the
plaintiff brought a claim for false \kf\g;}:gf invasion of privacy based in part on the
individual defendant allegedly passing o@@eaﬂ et to her neighbors with plaintiff’s
picture and identifying information that Wamﬁ%m to watch out for him. The
court dismissed the claim, rejecting the plaintiff’s argument that the posting of his
picture “implicitly attributed to [him] characteristics énd%duct that were false
and placed [plaintiff] in a false position.” /d. at * 6. The court emphasized that the
é\/ﬁ® photograph evinced the plaintiff’s true likeness. Thus, “[e]ven if plaintiff could
@ establish that the posting was broadcast to a large number of people, the posting
%@t constitute ‘information that was unreasonable and highly objectionable by

attribl?@ o the plaintiff characteristics, conduct, or beliefs that were false and

placed the p]ﬁ?n T in a false position.”” Id. (internal citation omitted).
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Binion erronecusly claims that “the publication of p‘l%,%s mocking the
plaintiff constituted publicity which placed the plaintiff in a false lig\g@ the public
eye.” [Complaint, § 17.] Binion’s Complaint fails to explain how re}@ g a
photograph that Binion voluntarily displayed on his own Instagram accou O
placed Binion in a false light. Burke did nothing to alter the photograph and Burke ° O
did not make a single statement regarding the photograph, Binion or his medical \/?)
condition. As in Rhe@ds, the photograph represented a true likeness of Binion.

Binion cannot pro§e (t}c\a elements necessary to establish a false light claim.

C. Binion Cannot%) blish a Claim for Intentional Infliction of
Emotional Distress/b ,

The elements necessary to mé}e out a prima facie case of mtentional
infliction of emotional distress include “@?treme and outrageous conduct; (2)
intent or recklessness; (3) causation; and (4) sevé;lz’ otional distress.” Atkinson

v. Farley, 171 Mich. App. 784, 788; 431 N.W.2d 9%{1988). Conduct is not

O

considered “extreme and outrageous” 1if it 1s merely iD/S'EIlting._. Rather, the

<§ defendant’s conduct must be outrageous in character beyond all possible bounds of
\/§® O decency or must be extreme to the point of being atrocious and utterly intolerable
®&ased on community standards. Grochowalski v. DAIE, 171 Mich. App. 771; 430
&% 822 (1988). A defendant is not liable for “mere insults, indignities,
threats, yances, petty oppressions or other trivialities.” Mills, supra, 212

Mich. App. at 9?&
O

16
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Michigan courts routinely dismiss intentional infliction é@@otjonal distress
claims for failure to demonstrate the requisite extreme and outrags@s conduct.
See e.g. Meek v. Michigan Bell Tel. Co., 193 Mich. App. 340, 346-47; 48?@?.2(1
407 (1991) (court granted motion for summary disposition, dismissing intentior%
infliction of emotional distress claim premised on repeated harassing and ° Q
derogatory comments about plaintiff’s gender and religion by her supervisor and O@

coworker); Warren é& June’s Mobile Home Village & Sales, Inc., 66 Mich. App.

386; 239 N.W.2d 380 (1676),

&

Burke’s conduct in Sg{gig a photograph that was already posted on the
Instagram account of Malphurs séé:)hardly be characterized as extreme and
outrageous. Burke did not make any C(%}nt directly related to the photograph,
Binion or his medical condition. Even if one t‘fgyﬁinfer that Burke was indirectly
mocking Binion’s appearance by posting the photograph, the case law is clear that
mere insults are insufficient to establish intentional inﬂicti@/zf emotional distress.
See e.g. Webster v. United Auto Workers, Local 51, 394 F.3d 436, 443 (6th Cir.
2005) (“Webster was subject only to the kinds of insults and indignities that

@ Michigan courts have determined are not properly the bases for a claim of
\)
i@:n}ional infliction of emotional distress.”); Parker v. Fed. Exp. Corp., 2010 WL

BSOS%gSD. Mich. Sept. 23, 2010) (“racial insults ... have been found

insufficientl (e?reme or outrageous to support an intentional infliction of
o 17
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emotional distress claim™); Grochowalski v. Detroit Auto. Ik&%ﬁ& Exch., 171
Mich. App. 771, 776; 430 N.W.2d 822, 824 (1988) (“The rough es of our
society still need a good deal of filing down and, in the meantime, plaint@yibmst
necessarily be expected and required to be hardened to a certain amount of rougﬂ/‘o

language and to occasional acts that are definitely inconsiderate and unkind. ... Q

O

?

The law will not intervene in every case where a plaintiff's feelings ére hurt.”}
Moreover, algiough Binion makes the bald assertion that he has suffered
severe emotiona) di.stres@;h(;r\e is absolutely no evidence to support the claim. The
same photograph that was p@{g‘d on Burke’s Instagram account for a short time
has remained on Binion’s lnstagra(ﬁ\;\gccounts since January 2014. The media
crucified all three Defendants for their g@em insensitivity (despite the fact that
Burke had no idea that the picture was real &tythat the person depicted suffered
from a mgdical condition). The incident resu}ter a groundswell of positive
attention and support for Binion. Binion started a Fac-el:@\/ﬁ)Group called “Hug
Don’t  Judge” which currently  has 22;489 Members. [Ex. 1,

https://www.facebook.com/#!/groups/234486460081570/.]

@ Moreover, when Burke called Binion to apologize and offer to provide him

)

tickets to an upcoming Pistons/Jazz game, Binion told Fox 2 reporter Randy

Wimt@% Burke’s apology was sincere and that he intended to take him up on

%
¢
%o

o

<
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his offer. Apparently the “severe emotional distress” came %when Binion’s

X

head became filled with doliar signs. 0

Binion cannot prove the elements necessary to establish a c@ for

intentional infliction of emotional distress. %
[ ]

D. Binion Cannot Establish 2 Claim for Defamation.

The four essential elements of an action for defamation are (1) a false and
defamatory stateme?g concerning the plaintiff; (2) an unprivileged publication to a
third party; (3) fault ﬁ/é@nting to at [east negligence on the part of the publisher;
and (4) either actionabilit@ &f the statement irrespective of special harm
(defamation per se) or the exist/e;a%é' of special harm caused by the publication
(defamation per quod). Rouch v. Enq@r@ & News, 440 Mich. 238, 251; 487
N.W.2d 205 (1992). *“A conmunjcatig/f\«? /pdefamatory if, under all the
circumstances, it tends to so harm the reputation OQi individual that it lowers the
individual’s reputation in the community or deters 0%@3 from associating or
dealing with the individual.” Kefgen v. Davidson, 241 Mich. App. 611, 617; 617
N.W.2d 351 (2000).

Moreover, for a statement to be defamatory, it must be reasonably
1?@\;geted as stating actual facts about the plaintiff, as opposed to being mere
opinio .@{reland v. Edwards, 230 Mich. App. 607, 617; 584 N.W.2d 632 (1998).

Even when d%laﬁon allegedly takes place “by implication,” a plaintiff bears the
o 19

o
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burden of specifically pleading those precise statements that %he basis of the
complaint. Roval Palace Homes, Inc. v. Channel 7 of Detroit, Im/.?]97 Mich.
App. 48, 52; 495 N.W.2d 392 (1992). If a defendant can d.emonstrate% the
statements about the plaintiff are true, those statements cannot be defamato%
Porter v City of Roval Oak, 214 Mich. App. 478, 485-86; 542 N.W.2d 905 (1995). ¢ Q
Binion's Complaint does not attribute a single statement to Burke. In fact, O@
Burke did not makeégsingle comment about the photograph, Binion or his medical
condition. Burke did n@aiﬁig more than post a true and accurate photograph of
Binion ~ the same photo grag&qat Binion voluntarily made public by posting on
his own Instagram accounts Withous&\f%oking any of the available privacy settings.
Binion contends that “{t]he defen@éb’ communications were false because |
the plaintift’s medical condition is not an appfﬁ(r%ﬁe reason for mockery, ridicule
and shame.” [Complaint, § 29.] Binion’s allegationl makes no sense. First, Burke
o
was unaware of Binion’s medical condition and never 1@% any mention of it.
Moreover, even assuming arguendo that Burke had mocked Binion’s medical
condition, he would not have defamed Binion unless he made a false statement
@ about Binion’s medical condition — which he clearly did not.
®‘® Q.Binion erroneously claims that the “defendants’ communications clearly

impliél) @g} the plaintiff was an appropriate object of mockery, ridicule and

shame” and thHat$[t]he defendants’ communications had the effect of lowering the
o 20

o
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plaintiff’s reputation in the eyes of those who respected the vié&%mii opinions of
the defendants.” [Complaint, § 27-28.] It would be a sad commsﬁiai'y on our
society if a photograph depicting Binion’s physical abnormalities caused @\;?a_re
medical condition would lower Binion’s reputation. In reality, as explained %
section 11.C above, it has had the opposite effect. ¢ O
Even assuming arguendo that Burke was suggesting that Binion's O@
appearance was Wozshy of ridicule, that would not be sufficient to make out a
defamation claim. Cour@é‘r}}n around the country have held that insults and other
derogatory comments are in%cient to establish a defamation claim. See e.g.
Weiner v. Doubleday & Co., fnc.\,Z%z AD.2d 100, 104-5; 535 N.Y.8.2d 597
{1988) (“Although we disapprove Mrs. @e@ﬁce Bradshaw’s derogatory reference
to plaintiff as a ‘big, fat, ugly Jew’, we find ﬁ"gt/ﬁis a mere epithet, and, in this
State there can be no action for libel based upon opinion, expressed in the form of
epithets.”); Grillo v. John Alden Life Ins. Co. et al, 93@®Supp. 685, 688 (D.
Minn. 1996) (court dismissed plaintiff’s defamation claim because defendant’s
epithets directed at plaintiff, including that he was “short and stupid” and a “dago
@ guinea ... are matters not susceptible of empirical determination ... [and] are not
\)
c?p%?}e of being proven true or false.”); Travers v. Shane, 4 Mass. L. Rptr, 141

(1995\;)@)%? dismissed plaintiff’s defamation claim premised on defendant’s

statement th%/e;ﬂaimiff was “nothing but a fat, fucking, disgusting bitch”

‘o 21
O
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because “[t]he cause of action for defamation, be it libel or @%er, provides no
redress for epithets, rhetorical hyperbole, or pure statements of opiniorf?).

Finally, even if Binion could establish that his reputation was da1§ by
Burke posting the photograph on Instagram, under Michigan’s defamation statu%
MCL 600.2911, Binion would only be entitled to recover economic damages. ° Q)
Specifically, MCL 600.2911(7) provides that “[a]n action for libel or slander shall O‘/P)
not be brought basegl(u on a communication involving a private individual unless
the defamatory falsehobd (}oncems the private individual and was published

egligently. Recovery unde@?w provision shall be limited to economic damages

including attorney fees.” \Z:/:)

In Glazer v. Lamkin, 201 Mich. A 32, 436-37; 506 N.W.2d 570 (1993),
the court held that private plaintiffs are limi Eﬁ}ﬁecommic damages where the

publication of the defamatory falsehood is negligenit, Given that Binion has not

alleged that Burke published the photograph with any act%alic@ and, in fact,
alleges negligence in count IV of his Complaint, Binton cannot possibly be entitled

\/§® to anything other than economic damages. However, Binion has failed to allege

()

Q that he suffered any economic damages in his Complaint.4

D ..

3 e had never met Binion and did not even know that the photograph was

real wh ég posted it on Instagram. Clearly, Burke was not acting with any
malice tow

inion by posting the photograph
4 Binion is luded from pursuing exemplary or punitive damages under MCL
600.2911(2)(b) % the photograph was removed from Burke’s Instagram

‘o 22
O
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Binion cannot prove the elements necessary to establish é%%amation claim.

E. Binion Cannot Establish a Claim for General Neglige@.

“To establish a prima facie case of negligence, a plaintiff must pr@\%jfour
elements: (1) a duty owed by the defendant to the plaintiff, (2) a breach of%
duty, (3) causation, and (4) damages.” Caﬁe v. Consumers Power Co., 463 Mich. e o
1, 6;: 615 N.W.2d 17, 20 (2000). A negligence action may only be maintained if a O\/b

legal duty exists thatrequires the defendant to conform to a particular standard of

conduct in order to pét@t others against unreasonable risks of harm. Maiden v.
Rozwood, 461 Mich. 109,%@3\97 N.W.2d 817 (1999). This analysis requires a
determination whether the rela\t%@hip of the parties is the sort that a legal
obligation should be imposed on one f(@@ benefit of the other. /d. One of the
factors that courts consider in determining %jﬁthe defendant owes a duty to

the plaintiff is the existence of a refationship betw@ the parties. Buczkowski v.

o

McKay, 441 Mich. 96, 100; 490 N.W.2d 330 (1992). O
Binion makes no attempt to explain what duty Burke could have possibly

owed him. Rather, Binion simply contends that “[tjhe defendants mocked and

%
Q count before it was even necessary for Binion to request a retraction. The
iigan Supreme Court has ruled that this statutory provision only permits
exemgplary and punitive damage recovery if common law malice amplified the
njury ﬁ\e plaintiff’s feelings. See e.g. Peisner v. Detroit Free Press, 421 Mich.
125, 13 ,@4 N.W.2d 600 (1984) (exemplary and punitive damages may not be
awarded abse@ inding that defendant acted with common law malice, i.e., 1] will

or bad faith, in %Shing libel).

23
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ridiculed the plaintiff, a person completely unknown to th lves, in public

forums where their activity would be widely disseminated” an_d{plat “[sjuch

conduct violates the general duty to conform to the legal standard of re@ ble

conduct 1n the light of the apparent risk.” [Complaint, ¥ 32, 34.] Burke(g%

never met Binion before and did not even know that the photograph depicted areal *© Q
person. Burke’s relationship with Binion was precisely the same as the O‘/?)
relationship betweegg Binion and any of the more than 150 million users of
Instagram. Like every@ne of those users, Binion had the option to make his

Instagram accounts private. @f@e had exercised that option, he would have been

able to control who could view the Rﬁétographs that he posted.

<0

Instead, Binion chose to keep @@ccounts public. As a result, every
Instagram user was able to view his photogrﬁﬁjp In addition, Binion explicitly
authorized Burke and any of the more than 150 n%%on Instagram users to share
the content that he posted. Specifically, Binion acknow@(%ed that “other Users
may search for, see, use, or share any of your User Content that you make publicly

\’5 available through the Service ...” [Ex. H.] The Privacy Policy further states that

Q

@ “[o]nce you have shared User Content or made it public, that User Content may be

r@ﬂ\?xed by others.” [Ex. H.]

ddition, every Instagram user was authorized to post comments about

Binion’s ph&%%?aphs and, unfortunately, many of them did just that. The same

7

24
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photograph that Burke posted and removed within one day rb%gns on Binion's

L4

Instagram accounts and contains numerous comments mocking, illsnjlting and/or

ridiculing Binion. Burke, on the other hand, did not make a single @?@ent

directly about the photograph, Binion or his medical condition. Yet,%

surprisingly, the only individuals who offended Binion sufficiently to be named in
a lawsuit were the three most affluent individuals.

Burke did no‘z@we any duty to Binion to keep his photographs private. Nor
did he have any duty to ftevent others from commenting on Binion’s photographs,
whether those comments WeQ@sitive or negative. Without a duty, there cannot
be a breach. Binion cannot prove@h\% elements necessary to establish a general

negligence claim. Q @(?

HI. CONCLUSION <7 4

For the aforementioned reasons, Burke respQﬁ_llly requests that this Court

dismiss Binion's Complaint in its entirety pursuant to FQ%CW. P. 12(b)(6) or,
in the alternative, that the Court grant swanmary judgment in favor of Burke,

pursuant to Fed. R. Civ. P. 56.

5
Q
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Respectfully submitted, 6\@

L4

JAFFE, RAITT, HEUER, & Ms, P.C.

RS

By: /s/Kevin B, Hirsch P
Michael F. Jacobson (P47059) A T;ﬁ
Kevin B. Hirsch (P58757) %

Attorneys for Defendant Trey Burke O

27777 Franklin Road, Suite 2500
Southtield, MI 48034-8214
(248) 351-3000
khirsch@jaffelaw.com

Dated: September 18(, 2014

S

CE@{SI\FICATE OF SERVICE

I hereby certify that on Se;égzber 12, 2014, I caused the Motion to Dismiss
and/or for Summary Judgment to be ele@@:'caﬂy filed with the Clerk of the Court

using the ECF system, which sent noﬁﬁ%f such filing upon all ECF

OO
Respectfully submitte%

Participants.

JAFFE, RAITT, HEUER, & WEISS, P.C.

By: /s/Kevin B. Hirsch
Michael F. Jacobson (P47059)
Kevin B. Hirsch (P58757)

6?@ Arttorneys for Defendant Trey Burke

\g' 27777 Franklin Road, Suite 2500
0, Southfield, MI 48034-8214

Q R (248) 351-3000
\/52? khirsch@jaffelaw.com
D
Q,
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UNITED STATES DISTRICT COURT Ny
IN THE EASTERN DISTRICT OF MICHIGAN \2'
SOUTHERN DIVISION O

JAHMEL BINION, ®@ \/?
Plainfiff, Case No: <7 4
Hon.
; O
MCCC No: 14-2983-NO
SHAQUILLE O'NEAL, ALFONSO CLARK Hon. John C. Foster
“TREY”BURKE, I and TUAQUIN MALPHURS
a'k/a WAKA FLOCKA FLAME,
Defendants.
<, f
JOHN W. HENKE, I (P%s@dr) MICHAEL F. JACOBSON (P47059)
HENKE LAW GROUP (_) KEVIN B. HIRSCH (P58757)
Attorney for Plaintiff @ JAFFE, RAITT, HEUER & WEISS, P.C.
29800 Telegraph Road & Attorney for Defendant
Southfield, MI 48034 @ . 27777 Franklin Road, Suite 2500
248) 353-63500 \2 Southfield, M1 48034
jwhenke@aol.com O 248) 351-3000

®&§b50n@j affelaw.com

wSshiajaffelaw.com

T
(?4/\ /
O

AFFIDAVIT OF ALFONSO CLARK “TRE?Y(’:B'LTRKE, i
)
STATE OF MICHIGAN ) ‘@
) SS:
COUNTY OF OAKLAND )

[, Alfonso Clark “Trey” Burke, Il, being first duly sworn, and having personal

®&§§powledge of the matters set forth herein, would be competent to testify to the following if called

E&?ﬁn €ss:

?@ [ am 21 vears old and am currently an NBA plaver for the Utah Jazz. From 2011

to 2013, 1 wa:@?ent-aﬂﬂete at the University of Michigan.

“o
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@ was the same photograph that appeared (and continues to appear) on multiple Instagram accounts

&9@3’ by Binion.
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2. I'have a typical locker-room relationship with my close friend anfdegttimate, lan

Clark (“Clark”). Q

B Clark and I often razz each other and occasionally do so through social m.eciéz?

4. In Aprit 2014, 1 reposted a picture that [ found on co-Defendant and professional 4\

rapper Juaquin Malphurs a/k/a Waka Flocka Flame’s (*Malphurs™) Instagram account,

S Malphurs 15 a public figure who has over 900,000 followers on Instagrami,

6. I believed that the picture had beer photoshopped and had no idea that the picture
was of a real person. é

7. I re-posted?@éc&e on my own Instagram account with the caption “Hacked by

({@lanClark”. @
Y,
8. had no idea that the p \}raph depicted Plaintiff Jalmmel Binion (“Binton’} or

that Mr. Binion suffered from a medical condizop.that affected his appearance.

9. I did not learn of Binton’s medical @ jon until the story began recelving media
attention. (?0

10, I have never met Defendant Shaquille O'Nea r Malphurs and I never saw the
photograph allegedly posted by O’Neal until it received widespre@@edia publicity, [ never
reposted any photograph from O'Neal's Instagram account.

11, The only photograph that ever appeared on my Instagram account related to this

litigation is the photograph of Binion that 1 discovered on Malphhs’ Instagram account. This

S
63%7
%
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12. I never directed any negative comments at Binion nor did 1 e@\?ake a simgle

comment gbout the photograph itself, Binion or his medical condition. O@

13.  As soon as ] discovered that the picture was real and that the person dcpi%
the photograph suffered from a rare medical condition that caused certain physical abnormalities, 4\

I was ashamed and remorseful. .

o

14. I removed the picture from my Instagram account and sought out and contacted -

Binion to apologize for my offensive conduct. @

1s. I offeredf‘%@st Binion at a Detroit Pistons/Utah Jazz game during the upcoming

3CASOIL ® (}

16, Binion graciously @z%ted my apology and indicated that he intended to take me
up on the offer to attend the game. @ \2¢

17. 1 was sincere in my apology %jen and have done evervthing in my power to
learn and grow from the incident, @(?

18. 1 was blindsided by the instant Iawsuit(g(h% was served on me while [ was
running a youth basketball camp in Ann Arbor, Michigan. O.

@
O

<< 6 Alfon$o Clark “Trey” Burke

N DONIELLE DEBORAH FALL
Notary Public, State of Michigan

. County of Oakland
@ Subscribed and swomn before me My Commission Expl-rtss 0’2-04—2016
is day Of/f‘iijpt' 2014 Aoting inthe County oo
\2’ r”"‘-lrlf //

Not‘a@&c St

: ;('/: County,
My Commi{dion Expires:

Acting in Ihe(%y of
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Shaq, others apo ¢
man with genetic disorder D

Posfed: Apr 30, 2014 7:12 AM ELT

Updated, Apr 30, 2014 5:47 BM EOT %
4

By myFOXDefroit.com Staff - email

£

SOUTHFIELD, Rtich. {WUBK} -~ Shaguilte ONgal has apciogized for mocking a hMadison O
Heights, Mich. man with & rarg o genetic disorder on sodial mediz,

(O'Neal fweeted Tuesday, "Made 1 new friend today when | called and apotogized to Jalhimet @
Binipn. Great Dude.” (?

Saverat celebrities, including O'Neal, weare heavily griticized on social media for teasing Binion

who has ectodermal dyspiasia, a condition characterized by a ceduesd ability to sweat, missing SE&

teeth and abnormal hair growin.

Birdari tolt FOX 2's Randy Wimbley he's Deen teased his whale lifs, out raver thought he'd be
tudlied sfier posting a selfie on Instagram. He says psople began recognizing him afier O'Nesl
posied & side-hy-side c:ompar:sc:n of himself making a coptorted face and Binfon's salfie and O
the saction, "Srisile today "

Binjon says O'Neal toid fim on the phane he dida'l realize the photo was of a real persen, and
thought it was photoshopped. The photo on O'Meal's Instagram has since been taken down.

Former University of iichigan athiete Tray Burke and Atlanta rappsr Waks Flocka Flame siso
joined iré the teaging, bt ales apalogized Tisstay.

"L wanna gﬁim o Jahmed Binlon for being & *ss and making & mockery of tim,” Flame
tweeted.

Az for Buske, o@ whth the Utah Jazz say he also calied Binion to apclogize and invited him
to the Fakace of A = il rext season when the Jazz play the Pistong.

n a0 einall sent to FOX ;j w&'s mother alag offered an apology from the Burke family,
saying they are very sorry Sabre! "had to enduers ihis smbarrassment” and that Trey is "very
rernarseful " The Utah Jazz ed E‘ne sinaill was sent fram her.

in less than s week, the groups has moeé han 10,000 members on Facshook from around the

Sirce ther, Binion has iaunched h\é.w arti-busibving 1 #7 called Hugs Don't Judge.
winrld. i

Now. Birdort says he's thinking 2bout speaking ASSI0DMS and ncpm el Flame and
Burke wifl take part in raising awareriess about

Frometed by Tabopie

7 Ways an Enlarged The latest on the 10 Rappers Who Went
Prostate Can Affect ... Palmer Park murder to Rehab
freirady Health HiphopiyWay
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Mich. man's selfie mocked by ce@ep’lies on
social media Q
Posted. Apr 25, 2014 607 P EDT

Undated. Apr 30, 20714 6.38 PV EDT %
L4

By myFOXDetroit.com Staff - email

MADISON HEIGHTS, Mich. (WLIBK) - Jahmel Binion of Madison Heights, Mich. has the rare’

disorder ectodermal dvsplasia, a condition characterized by a reduced ability to sweat, missin
teeth and abnormal hair growth,

He telis FOX 2's Randy Wimbley he's been getting teased his whole life, but never thought

Q
he'd be bullied by celebrities after posting a "selfie” on social madia. ‘(? ;

He says people began recognizing him from a pictare on Shaquille O'Neal's Instagram
account. Former University i} of Michigan athlete Trey Burke and rapper Waka Flocka Flame

are also said to have alsa joined in on the teasing.

The phota an Shag's Instagram has been taken down. °

Wimbley contacted Shaq via Twitter, officials with Burke's team, Utah Jazz M, and Waka O

Flocka Flame's record label. No one responded. P'— O
Binion says this has inspired him to start an anti-bullying campaign & an Facebook calted 'Hug @
Do Judge' T

TO ADDC: Binien received apologies from all three via Twitter and personak

Pramaled by Taboola

Here's How a mo Making Grilled Honey
Caribbean Sailing Va... open between D @Chicken Pesto Pasta

Prean Plan Go

e -} el

Treat Day to benefit ... Boost Testosterone Tech Stock to Watch
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ABOUT

Company

Jobs

FAG

AR Terms

Libraries

FAQ S

This is a short list of our most frequently asked gquestions. For mare infor@m about Instagram, or if you need support,
please visit our support center,

*
What is Instagram? : \2 Q
r

Instagram is @ fun and quirky way to share your life with friiends through a series of pic nap a photo with your
mobile phone, then choose a filtter to transform the image into & memory to keep around We're building
Instagram to allow you to experience moments in your friends’ lives through pictures as they$y

world more connected through photos.

How much Is your app? 5&

Spep We Imagine a

$0.00 - available for frée in the Apple App Store and Google Play store.

Where does the name come from? M O

When we were kids we loved playing around with cameras. We loved how different types of old cameras marketed O
themselves as "instant” - spmething we take for granted today, We also felt that the snapshots people were taking were
kind of like telegrams in that they got sent over the wire to others - so we figured why not combire the two?

How did the idea come about?

éw iove taking photos. We always assumed taking Interesting photos required a hig bulky camera and a couple years

Q
%

f ght school. But as mobile phone cameras got better and better, we declded to challenge thal assumption. We created
Inst to solve three simple problems:

1. Moblle ghatos a'ways come out looking mediocre. Our awesome looking filters transform your photos into
professi looking snapshots.

2. Sharing an |@Ie platforms is a pain - we help you take a picture nnce, then share it {instantly) on mulktiple
SEnices.

L4
3. Most uploading ex @ces are clumsy and take forever - we've optimized the experience to be fast and efficient.

What other services areQ

@mpatible with?
Currently, you can share your ph @ photo-by-phate basis on Flickr, Facebook, and Twitter. Additionally, if you
specify alocation with your photo, v b to have us check you in on Foursquare. Soing forward, we plan on

supparting additional services hut have

ES{‘?BE to announce at this time.

Lbhsolutely, yes. If you're a talented engineer or des@we want to talk to you. Check out our jobs page.

Are you hiring?

°
| have a technical problem or support issue | need @plved, who do | email?

The best way to get in touch with us is to visit our support centeO

Is there an API or developer program? @

Developers can register for aur api at our developer site.

How does privacy work?

We have adopted a follower model that means if you're "public® an Instagram, anyone can subscribe to follow your
phates. We do, however, have a special private optian, [n this mode, a user can make sure hefshe must approve all
fallaw requests before they go through.

Who can see my photos?

All photes are public by default which means they are visible to anyene using Instagram or an the instagram.com
website, Iif you chaose to make your account private, then only people who follow you on Instagram will be able to see
your photos.

How can | print my photos?

We save all the photos you process with [nstagram to your camera roll. You can then sync with your computer and print
as many as you'd like.

%When are you going to make the app for Blackberry, Windows Phone 7, iPad, etc?

We are currently working an making the iPhone and Android experiences as solid as possible. Only then will we
Qona‘ﬁr ather platforms, but currently we have nathing to announce.

O

<
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 heour . Terms of Use ®<)

e e These Terms of Use are effective on January 19, 20M3. To access our p@pus Terms of Use, please click hare.

T S By accessing or using the Instagram website, the Instagram service, or any a {including mobile applications)
© FAQ made available by Instagram {together, the "Service"), however accessed, you aﬁgw be bound by these terms of use
; "Terms of Use"]. The Service iz owned or controlled by Instagram, LLC ["Instagram™XThese Terms of se affect your

LEGAL legal rights and ebligations. If you do not agree to be bound by all of these Terms o L@d not access or use the
Service, @

these Terms of Use. In those cases, the terms specific to the special feature contral to the extent 88 a conflict with

Terms f There may be times when we offer a special feature that has its own tenms and conditions that a@n ddition to
Privacy : these Terms of Use, 5

APIT ARBITRATION NOTICE: EXCEPT IF YOU QOFT-QUT AND EXCEPT FOR CERTAIN TYPES QF DISPUTES D
erms

JN THE ARBITRATION SECTION BELOW, YQU AGREE THAT DISPUTES BETWEEN YOU AND INSTAGRAM
RESOLVED BY BINDING, INDIVIDUAL ARBITRATION AND YOU WAIVE YOUR RIGHT TO FARTICIFATE IN A Q.Aﬁ
ACTION LAWSUIT OR CLASS-WIDE AREITRATION.

Libraries

Basic Terms ‘/b

1. You must be at least 13 years old to use the Service,

<(2. You may not post vielent, nude, partially nude, discriminatory, unlawful, infringing, hateful, pornographic or sexually
suggestive photos or ather content via the Service.

are respons’ble for any activity that eccurs threugh your account and you agree you will not sell, transfer,
®se r assigh your account, followers, username, or any account rights. With the exception of people or
husilesdes that are expressly authorized to create accounts on behalf of their employers or clients, Instagram
prOthIt@ creation of and you agree that you will not create an account for anyene other than yourself. You also
repraseantth infermation you provide or provided 1o Instagram upon registration and at all other times will be
true, accurat nt and complete and you agree to update your information as necessary to maintain Its truth and

-

accuracy.
You agres that you h(n soliclt, collect or use the login credentials of other Instagram usars.
Y¥ou are responsible for k m\;our password secret and secure.

=2, harass, threaten, impersonate or intimidate people or entittes and you
must not post private or confide r’}rﬁgnatioﬂ via the Service, including, without mitation, your or any other

o w

You must not defame, stalk,

person's credit card infermation, soXafsgcyity or alternate national identity numbers, non-public phone numbers or
nen-puiilic email addresses.

7. You may not use the Service for any illegal @ horized purpose. You agree te comply with all laws, rules and
requlations {for example, federal, state, local ang/fropincial) applicable to your use of the Service and your Content
[defined below), including but net [mited to, copyght laws.

8. You are solely responsile for your conduct and anygiat ~text, files, information, usernames, images, graphics,
photos, profiles, audio and video clips, sounds, musical \Q arks of authorehip, applications, links and other
comrtent or materials {collectively, "Content™ that you submit,@

display an or via the Service
. You must not change, modify, adapt or alter the Service or charg)nc)r_ﬁfyr or alter another website so as to falsely
imply that it is associated with the Service or Instagram.

0. You must not access Instagram's private APY by means other than those permitted by Instagram. Use of Instagram's
AP!Is subject to a separate set of terms availaile here: http:instagram.comiabout/legaldermsiapi! ("API Terms").

11, You must not create or submit unwanted email, comments, likes or ather forms of commercial or harassing

@ cammunications (a/k/a "spam'] to any Instagram users,

o

. You must not use domain names or web URLs in your username without prior written consent fram Instagram.

. You must not interfere or disrupt the Service or servers or networks connected to the Service, including by

@ transimitting any worms, viruses, spyware, malware or any other code of a destructive or disruptive nature. You may
not inject content or code ar cthenwise alter ar interfere with the way any Instagram page is rendered or displayed in
. a user's browser or devige,
\8 : 14, You must comply with Instagram's Community Guideines, available here:
O bty fhelpanstagram.coindoustomerportalfarticles/ 26 238 7-commurty-guidelines,

automated device, suript, bot, spider, crawler or scraper.

16. You must not attempt to restrict another user from using or enjoying the Service and you must not encourage or

.(% facilitate violations of these Terms of Use or any other Instagram terms,

17, Wiolation of these Terms of Uze may, In Instagram's solée discretion. result in termination of your Instagram account.

® ; 15, You must not create accounts with the Service through unauthorized means, including but not Jjimited to, by using an

You understand and agree that Instagram cannot and will not he respensible for the Content posted on the Service
and you use the Service at your own risk. If you viclate the letter or spirit of these Terms of Use, or otherwise create
° 6or possible legal exposure for Instagram, we can step praviding all or part of the Service to you.

Gen Conditions



compieting the form availabie here: nttpsfinstag: faccountsiemovelrequest’. if we terminate your access to
the Service or you use the form detailed above to deactlv our account, your photos, comments, iikes,
friendships, and all other data will no longer be accessible thréu our account (e.4q., users will not be able ©
navigate to your sername and view your photos), but those matergls and data may persist and appear within the
Serdce [e.g., if your Conlent has been reshared by others). ®

2. Upon terminallon, ali licenses and other righis granted to you in these %nf Use will immediately cease.

3. We reserve the right, in our sole discretion, to change these Terms of Use 1% fed Terms") from time to time,

Unless we make a change far legai or administrative reasans, we will DrQVIde able advance notice befare the
Updated Terms become effeciive. You agree that we may notify you of the Upda@

2:14-cv-13454-ACGBREG:. 2Dog+: BeBy thilethO9 ¥ %ﬁ‘ YR Be @G ccoligpy ByGiQ nto the Service and

erms by posting tharm an the

Service, and that your use of the Service afler the effective date of the Updated Te-'m Elglng in such ather
conduct as we may reasonably specify} conslitutes your agreement to the Upclated Ter refore, you should
review these Terms of Use and any Updated Terms befare using the Service, The Update il b effective
as of the time of posting, or such iater date as may be specified in the Updated Terms, and will y’D.Jl' usa of

the Service frorm that polrd forward. These Terms of Use wiil govern any disputes arising before ive dale of
the Updated Terms,

4. We reserve the right to refuse access to the Service to anyone for any reason at any time.

5. We reserve the right to farce forfeiture of any username for any reason. [}

&, We may, but have no obiigation to. remove, edit, black, and/or maniler Conlent or accounts contalning Cantentth@
we determine in our soig discrefion violates these Terms of Use,

7. You are solely responsibie for vour interaction with other users of the Service, whether onling or offline. You agree
that Instagram is not responsibie or liable far the conduct of any user. Instagram reserves the right, but has no
obligation, to monitor or become invelved in disputes between you and other users. Exercise commaon sense and

é your best judgment when interacting with others, inciuding when you submit ar post Content or any persenai or

ther information

é re may be iinks from the Service, or from communications you receive from the Service, to third-party web sites
@tures, There may alsg be links to third-party web sites or features 10 images or comments within the Service.
The Beryfle aiso includes third-party cantent that we do not centrol, maintain or endorse, Functionality on the
Service @also permit interaciions between the Service and a third-party web site or feature, including
applicatio @connect the Service or your profiie on the Service with a third-party web site or feature. For
exampie, the may inciude a feature that enables you to share Content from the Service or your Content with
a third party, whi @y e pubiicly posted on that third party's service or appiication. Using this functionality.
typically requires yon‘g}lo in to your account on the third-party service and you do so at your own risk. Instagram
does not control any o \Qé third-party web services or any of their content. You expressly acknowledge and
agree that Instagram is in responsible o liable for any such third-party services or features, YOUR
CORRESPONDEMCE AND B @DEALINGS WITH THIRD PARTIES FOUND THROUGH THE SERVICE ARE
SOLELY BETWEEN YOU AND T H PARTY. You may choase, at yor sole and absolute discretion and risk, to
use applications that cannect the Se@or our profile on the Service with a third-party service (each, an
"Application") and such Application ma acy with, connect to or gather and/or pJil information from and to your
Service profiie, By using such Applications, nowiedge and agree to the following: ) if you use an Appiication
to share information, you are consenting to infdr about your profiie on the Servce being shared; (i) your usg
of an Application may cause persanaily ide ntifyindfformation to be pubiicy disciosed and/or associated with you,
even if Instagram has not itself provided such information; and {iil) yvour use of an Application is at vour own oplion
and risk, and you will hold the Instagram Paries (defined beléw] harmiess for activity related to the Application.

9. You agree that you are responsibie for all data charges you i@t rough use of the Service,

10. We prohibit crawling, scraping, caching ar otherwise accessing ntent 01 the Sewvice via automated means,
including but Aot limited to, user profiles and phatos {except a5 may be the resuit of standard search engine
pratocois or technoiogies used by a search engine with instagram’s express consent).

Rights

1. instagram does not claim ownership of any Content that you post on or through the Service. Instead, vou hereby
grant to instagram a non-exclusive, Tuliy paid and royaity-free, transferabie, sub-licensable, worldwide iicense o use
the Content that you past on or throwgh the Service, subject to the Service's Privacy Policy, availabie here
httpesfinstagrarm.camdsgaliprivacy?, including but nol iimited Lo sectlons 3 {*Sharing of Your Information"), 4 {"How
We Store Your Information”), and 5 ("Your Choices Aboul Your information”). You can choose who can view your
Content and activities, including yaur photos, as described in the Privacy Policy.

. Some of the Serdce is suppored by advertising revenus and may display advertisements and promaotions, and you
herety agree that Instagram may place such advertising and promotions on the Service or on, about, or in
conjunction with your Content, The manner, mode and extent of such advertising and promotlons are subject to
change without specific notice to you.

. You acknowledge that we may not always identify paid services, sponsored content, or commerciai communications
as such. '

. You represent and warrant that: {i) you own the Content posted by you an or throwgh the Service or otherwise have
the right ta grant the rights and licenses set forth in thase Terms of Use; (i) the posting and use of yvour Content an
orthrough the Service does not viclate, misappropriate or infringe on the rights of any third party, including, without
° limitation, privacy rights, publicity rights, copyrights, trademark and/or other inteilectaal property rights; (i) you agree
ng for all royalties, fees, and any other monjes owed by reason of Content you post on or through the Service;
a @:Du have the iegai right and capacity to enter Into these Terms of Use in your jurisdiction.

5. The eo@contafns content owned or licensed by Instagram {"instagrarm Content"). instagram Content is protected

?
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and you will not reproduce, modify, adapt, prepare darjyéti e works based on, parform, dispiay, publish, distribute,
transmit, broadcast, sell, license or othenwise exploi the | gram Content,

pact, without the prior written parmission of Instagram, except in dance with our brand guidelines, available
here: httocdhelrinsagrameomicstomenportalfarticles 182487 In n, all page headers, custom graphics,
button icons and scripts are service marks, trademarks and'or trade d instagram, and may nat be copled
imitated or used, in whole or in part, withoui prior written permission from }2

&. The Instagram name and loga are frademarks of Instagram, a@; not be copied, imitated or used, In whole orn

7. Although it is [nstagram's intention for the Service to be avaiiable as much as $ossiple, there will be occasions when
the Service may be interrupted, including, withoutiimitation, for scheduled mamt@ce o upgrades, for emergency
repalls, or due to failure of telecommumnications links and/or equipment. Also, instagr sgtves the right to remove
any Content from the Service for any reason, withaut prior notice, Content removed fron@e vice may continue
to be stored by Instagram, including, without limitation, in order to comply with certain lega fons, but may not
he retrievable without a valid court order. Conseguently, Insiagram encourages you to maintainlyg wit backup of
your Content. In other words, Instagram is not 8 backup service and you agree that you will not rely in e Service

ar discontinuation of the Services, of the [0ss of any Content. You also acknowledge that the Internet ma

for the purposes of Content backup or storage. Instagram will not be liable to you for any modificatiof, p’! slor,
subject to breaches of security and that the submission of Content or othar information may not be secure.

B. You agree that Instagram is not responsible for, and daoes not endaorse, Content posted within the Seqvice. Instagr@

daoes not have any obligation to préscreen, monitar, edit, or remave any Cotent. If your Caontent violatas these O
Terms of Use, you may hear legal responsibiiity fo- that Content.
9, Except as otherwise described in the Senvice's Privacy Policy, available at http://instagram.com/legal’privacy/, as

hetween you and Instagram, any Content will be non-confidential and non-propristary and we will not be !lable for
any use or disclesure of Content. You acknowledge and agree that your relationship with Instagram is not &
%onﬁdem “al, fiduciary, or other type of speclal relationship, and that your decision to submit any Cortent does not

lace instagram In a position that is any different from the position held by members of the general public, including
it regard to your Content. None of yaur Content will be subject to any obligation of confidénce on the part of

m rar, and Instagram will not be liakle for any use or disclosure of any Cantent you pravide,

0. Kis Iia?? m's pollcy not to accept or consider content, infarmatian, ideas, suggestions or other materials other
thar tho&e have specifically requested and to which certain spacific tarms, conditlons and requirements may
apply. This 4L oid any misunderstandings ¥ your ideas are similar {0 those we have developad or are
developing ind%ent'y. Accordingly, lnstagram does not accept unsolicited materials or ideas, and takes no
responsibility for a farials or ideas so ransmitted. If, despite our poiicy, you choose to send us content,
information, ideas, (? ns, or other materials, you further agree that Instagram Is free to use any such content,
IMformation, ideas, sugg {;‘é = or gther matarials, for any purposes whatsoever, inctuding, without limitaticn,
developing and marketing p @nd sarvices, without any liakility or payment of any kind to you,

Reporting Copyright a (§er IP Violations
exp

1. We respact other people’s rights, and to do the same.

2. We provide you with fools to help you protect ellectual property rights. Ta learn more about how to report
claims of intellectual property infringement, visi: :h’he':p\instagram\c:r}rn.-'::uston1en’p0rtai.fa|1ic:.es.-'2?0501

3. If you repeatedly infringe other peopie's intellectual y’opert< rights, we will disable your account wher appropriate,

Disclaimer of Warranties O

| THE SERVICE, INCLUDING, WITHOUT LIMITATION, INSTAGRAM CQPENT, 5 PROVIDED ON AN "AS 15", *AS
. AVAILABLE" AND "WITH ALL FAULTS" BASIS. TO THE FULLEST EXTENT PERMISSIBLE BY LAW, NEITHER INSTAGRAM
: NOR ITS PARENT COMPANY NOR ANY OF THEIR EMPLOYEES, MANAGERS, OFFICERS OR AGENTS (COLLECTIVELY,
é - © THE 'INSTAGRAM PARTIES") MAKE ANY REPRESENTATIONS OR WARRANTIES OR ENDORSEMENTS OF ANY KIND
\/5 . WHATSOEVER, EXPRESS OR IMPLIED, AS TO: (A) THE SERVICE; (B) THE INSTAGRAM CONTENT; (C) USER CONTENT;
® © OR (D) SECURITY ASSOCIATED WATH THE TRANSMISSION OF INFORMATION TO INSTAGRAM OR V1A THE SERVICE.
() . INADDITION, THE INSTAGRAM PARTIES HEREBY DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING,
: | BUT NOT LIMITED TO, THE WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-
@ _ | INFRINGEMENT, TITLE, CUSTOM, TRADE, QUIET ENJOYMENT, SYSTEM INTEGRATION AND FREEDOM FROM
X © COMPUTER VIRUS.

. _ . THE INSTAGRAM PARTIES DO NCGT REPRESENT OR WARRANT THAT THE SERVICE WILL BE ERRCR-FREE OR
UNINTERRUPTED; THAT DEFECTS WILL BE CORRECTED; OR THAT THE SERVICE OR THE SERVER THAT MAKES THE
o SERVICE AVAILABLE 1S FREE FROM ANY HARMFUL COMPOMNENTS, INCLUDING, WITHOLUT LIMITATION, WIRUSES.
® THE INSTAGRAM PARTIES DO NOT MAKE ANY REPRESENTATIONS OR WARRANTIES THAT THE INFORMATION
@ {INCLUDING ANY INSTRUCTIONS) ON THE SERVICE IS ACCURATE, COMPLETE, OR USEFUL, ¥QU ACKNOWLEDGE
THAT vQUR USE OF THE SERVICE |5 AT YOUR SOLE RISK. THE INSTAGRAM PARTIES DO NOT WARRANT THAT
_ ‘(? YOUR USE OF THE SERVICE IS LAWFUL iN ANY PARTICULAR JURISDICTION, AND THE INSTAGRAM PARTIES
; ’ (? SPECIFICALLY CISCLAIM SUCH WARRANTIES. SOME JURISDICTIONS LIMIT OR DO NOT ALLCW THE DISCLAIMER
% OF IMPLIED OR QOTHER WARRANTIES SO THE ABGVE DISCLAIMER MAY NOT APPLY TO YO TG THE EXTENT SUCH
JURISDICTHON'S LAW 1S APPLICABLE TO YOU AND THESE TERMS OF USE.

BY ACCESSING OR USING THE SERVICE YOU REPRESENT AND WARRANT THAT YOUR ACTIVITIES ARE LAWFUL IN
EV| JURISDICTION WHERE YOU ACCESS OR USE THE SERVICE.

THE IN@GRAM PARTIES DO NOT ENDORSE CONTENT AND SPECIFICALLY DISCLAIM ANY RESPONSIBILITY OR
LIABILI NY PERSCN OR ENTITY FOR ANY LOSS, DAMAGE (WHETHER ACTUAL, CONSEQUENTIAL, PUNITIVE
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~ Limitation of Liability; Waiver ®

UNDER MC CIRCUMSTAMNCES WILL THE INSTAGRAM PARTIES BQ E TO ¥QU FOR ANY LOSS OR DAMAGES OF
ANY KIND {INCLUDING, WITHCQUT LIMITATION, FOR ANY DIRECT, | LI@ T, ECOMNOMIC, EXEMPLARY, SPECIAL,
PUNITIVE, INCIDENTAL OR CONSEGQUENTIAL LOSSES OR DAMAGES) DIRECTLY OR INDIRECTLY
RELATED TO: {A) THE SERVICE; (B) THE INSTAGRAM CONTENT; {C) LISER @NL (D) YOUR USE OF, INABILITY TQ
USE, OR THE PERFORMANCE OF THE SERVICE; (E) ANY ACTION TAKEN INC CTION WITH AN INVESTIGATION
BY THE INSTAGRAM PARTIES OR LAW ENFORCEMENT AUTHORITIES REGARDI R OR ANY QTHER PARTY'S
USE OF THE SERVICE: (F) AMY ACTION TAKEM IN CONNECTION WITH COPYRIGHT ER INTELLECTUAL
PROPERTY OWNERS; (G) ANY ERRORS OR OMISSIONS IN THE SERVICE'S OPERATION: &NY DAMAGE TO ANY
USER'S COMF‘UTER MOBILE DEVICE, OR CTHER EGUIPMENT OR TECHNOLOGY INCLUIDI OUT LIMITATION,
DAMAGE FROM ANY SECURITY BREACH OR FROM ANY VIRUS, BUGS, TAMPERING, FRAUD, , QMISSION,
INTERRUPTION, DEFECT, DELAY [N OPERATION OR TRAMSMISSION, COMPUTER LINE OR NETW AILLIRE OR
ANY OTHER TECHMNICAL OR OTHER MALFUNCTION, INCLUDING, WITHOUT LIMITATION, DAMAGE ?%ST
PROFITS, LOSS OF GOQDWILL, LOSS OF DATA, WORK STOPPAGE, ACCURACY OF RESULTS, OR COMP @
FAILURE OR MALFUNCTION, EVEN IF FORESEEABLE OR EVEN IF THE INSTAGRAM PARTIES HAVE BEEN Al ED
OF OR SHOULD HAVE KNOWN OF THE POSSIBILITY COF SUCH DAMAGES, WHETHER IN AN ACTION OF CONTRACT,
NEGLIGENCE, STRICT LIABILITY OR TORT (INCLUDING, WITHCQUT LIMITATION, WHETHER CAUSED IN WHOLE OR
PART BY NEGLIGENCE, ACTS OF GCD, TELECOMMUNICATIONS FAILURE, OR THEFT OR DESTRUCTION OF THE O
SERVICE). IN NO EVENT WILL THE [NSTAGRAM PARTIES BE LIABLE TQ YOU OR ANYOME ELSE FOR LOS5, DAMAGE
OR INJURY, INCLUDING, WITHOUT LIMITATION, DEATH OR PERSOMAL INJURY, SONME STATES DO NOT ALLOW THE @
EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEGUENTIAL DAMAGES, S THE ABOVE LIMITATION OR
EXCLUSION MAY NOT APPLY TO yOUL INNO EVENT WILL THE INSTAGRAM PARTIES TOTAL LIABILITY TO YOU FOR

éL DAMAGES, LOSSES OR CAUSES OR ACTION EXCEED ONE HUNDRED UNITED STATES DOLLARS {$100.00).

O AGREE THAT IN THE EVENT YOU INCUR AMY DAMAGES, LOSSES QR INJURIES THAT ARISE QUT OF
@?AM S ACTS OR OMISSIONS, THE DAMAGES, IF ANY, CAUSED TO YOU ARE NOT IRREPARABLE OR
SUF NTRG ENTITLE YOUW TO AN INJUNCTION PREVENTING ANY EXPLOITATION OF ANY WEB SITE, SERVICE,
FROPER DUCT OR OTHER CONTENT OWNED OR CONTROLLED BY THE INSTAGRAM PARTIES, AND YOU
WILL HAVE& HTS 7O ENJOINOR RESTRAIN THE DEVELOPMENT, PRODUCTION, DISTRIBUTION,
ADVERTISING, @g 10N OR EXPLOITATION OF AMY WER SITE, PROPERTY, PRODUCT, SERVICE, OR OTHER

CONTENT OWNE ONTROLLED BY THE INSTAGRAM PARTIES.

BY ACCESSING THE 5 1CE, YO U UNDERSTAND THAT YO MAY BE WAIWING RIGHTS WITH RESPECT TO CLAIMS
THAT ARE AT THIS TIME U WN OR UNSUSPECTED, AND IN ACCORDANCE WITH SUCH WAIVER, YOU
ACKNOWLEDGE THAT YOU H D AND UMDERSTAND, AND HEREBRY EXPRESSLY WAIVE, THE BENEFITS OF
SECTIOM 1542 OF THE CWIL CO @ALIFORNIA AND ANY SIMILAR LAW OF ANY STATE QR TERRITORY, WHICH
PROVIDES AS FOLLOWS: "A GENER SE DOES NOT EXTEND TO CLAIMS WHICH THE CRED[TOR DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS TTHE TIME OF EXECUTING THE RELEASE, WHICH |F KNOWN BY HIM
MUST HAVE MATERIALLY AFFECTED HIS %NT WITH THE DEBTOR."

INSTAGRAM |5 NGOT RESPONSIBLE FOR THE A @(jONTENT, INFORMATION, QR DATA OF THIRD PARTIES,
AND YOU RELEASE US, OUR DIRECTORS, OFFICE PLOYEES, AND AGENTS FROM ANY CLAIMS AND
DAMAGES, KNOWN AND UNKMOWN, ARISING QUT OFIR IN ANY WAY CONNECTED WITH ANY CLAIM YOU HAVE
AGAINST ANY SUCH THIRD PARTIES,

O

You (and also any third party for whom you operate an account or activity on the Service) agree to defend {at
Instagram's request], indemnify and haold the Instagram Parties harmless from and against any claims, liabilities,
damages, losses, and expenseas, including without limitation, reasonable sttorney’s fees and costz, arising out of orin
any way connacted with any of the fallowing {including as a result of your direct activities on the Service or those
conducted on your behalfy: () your Cantent or your access to or use of the Service; (i) your breach or alleged breach of
these Terms of Use; {iii] your violation of any third-party right, including without limitation, any intetlectual property right,

. publicity, confidentiality, property or privacy right; {iv] your viclatlon of any laws, rules, regulations, codes, statutes,

: ardinances or ordets of any governmental and quasi-governmental authodties, including, withaut limitatian, all
regulgtory, administrative and legislative authorities; or (v] any misrepresentation made by vou, You will cooperate as
fuliy requlred by Instagram in the defense of any claim, Instagram reserves the right to assume the exclusive defense
and contral of any matter subject to indemnification by you, and you will not in any event settle any claimwithout the

O prior written consent of Inslagram.

Indemnification

@ ; Arbitration
: Except if you opt-aut or for disputes relating to: (1) your or Instagram's intellectual property (such as trademarks, trade
dress, damain names, trade secrets, copyrights and patents); (2) viclations of the APl Terms; or (3) violations of
provislons 13 or 15 of the Basic Terms, above ["Excluded Disputes'), you agree that all disputes between you and

Instagram (whether or not such dispute involves a third party) with regard to your relationship with Instagram, including
ithout timitation disputes related to these Terms of Use, yvour use of the Service, and/for rights of privacy and/ar
publicity, will be resolved by blading, individual arbitration under the American Arbitration Association's rules for
Qrbitration of consumer-related disputes and you and Instagram hereby expressly walve trial by Jury. As an alternative,
yo@{r bring yaur claim in your lecal "small claims” court, if permitted by that small claling court's rules. You may bring
claims 1 your own behalf, Meither you nar Instageain will participate in a class action or class-wide arbitratian for
any claimx%?red by this agreement. You also agree net to participate in claims breught in a orivate attorney general
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Arbitration Assaciation is unwilling ar unabie to set a hedving date within one hundred and sixty (160} days of filing the
case, then either Instagram or you can elect to have the arbi n administerad instead by the Judicial Arbitration and
Mediation Services. Judgment an the award rendered by the arb@may he entered in any court having competent
Jurisdictian. &ny provision of applicable law notwithstanding, the arbi rwill neg have authority to award damages,
remedies or awards that canflict with these Terms of Use, ®

You may opt out of this agreement to arbitrate. If you do so, neither you narWspagram can reguire the other to
participate in an arbitration proceeading. To opt out, you must notify Instagramig/weltifig within 30 days of the date that
yau first became subject to this arbitration prowvision. You must use this address t cr%t:

Instagram, LLC ATTN: Arbitration Obt—out 1601 Willow Rd. Menlo Park, CA 94025

Yau must include your name and residence address, the email address you use for yaur Ins\@\ account, and a clear
statement that you want to ot out of this arbitration agreement.

If the prohibition against class actions and other claims brought an behalf of third parties containe itye is found ta
be unenforceable, then all of the preceding language in this Arbitration section will be nuli and void. T s‘.{@atioﬂ

agreement will survive the termination of your relationship with Instagram.

Time Limitation on Claims _ °

You agree Wnat any claim you may have arising out of or related to yaur relationship with Instagram must be fiied within O
ane yeaar after such claim arose, otherwise, your claim is permanently barred. @

Governing Law & Venue

<<Th se Terms of Use are governed by and construed in accordance with the laws of the State of California, without
Ging effect to any principles of conflicts of law AND WILL SPECIFICALLY NOT BE GOVERNED BY THE UNITED
S CONYENTIONS ON CONTRACTS FOR THE INTERMATIONAL SALE OF GOOD S, IF OTHERWISE
a8 BLE. For any action at law or in equity retating to the arbitration provision of thase Terms of Use, the Excluded
Dispute@ U 0pt out OF the agreement ta arbitrate, you agres to resalve any dispute you have with Instagram
exciusively tate or federal court located in Santa Clara, Califernta, and to submit to the persanal jurisdiction of the
courts locate i@pta Clara Caunty for the purpose of litigating ak such disputes.

If any provision of @Te@s of Use is held to be unlawfu!, void, or for any reasan unenfarceable during arbitration or
by a court of compete %ﬁsdiction‘ then that provision will be deermed severable from these Terms of Use and will not
affect the validity and enfarcgslyility of any remaining provisions. Instagram’s failure to insist upen or enfarce strict
performartce of any provisifﬁ =g Terms will not be canstruad as @ waiver af any provision or right. Mo waiver of
any of these Terms will be deerr@a her or continuing waiver of such term or condiion or any other term or

condition. Iastagram reserves the r ange this dispute resolution provision, butany such changes wil not apply
to disputes arising befure the effective f the armeadment. This dispute resoiution provision will survive the
termination of any ar ail of your traasactio Instagram.

Entire Agreement O

If you are using the Service on behalf of a legal entty, yo represent that vou are authorized to enter into an agreement
a1 behalf of that legal entity. These Terms of Use const[tute@entire agreement between you and Instagram and
gaverns your use of the Service, superseding any priar agree hetween you and Instagram, You will not assign the
Terms of Use or assign any rights ar delegate any abligations he r.inwhaole orin part, whether voluntarity ar by
operation of law, withaut the prior witten consent of Instagram. An%oned assignment r delegation by you whthout
ihe appropriate priar written consent of instagram will be nuli and void. Instagram may assign these Terms of Use or
any rights hereunder without your coasent, If any provision of these Terms of Use is found by a court of competent
jurisdiction to be invalid or otherwise unenforceable, the parties nevertheless agree that such portion will be deemed
severable from these Tarms of Use and will not affect the validity and enforceability of the remaining pravisians, and
the remaining pravisions of the Terns of Use remaia in fuill force and effect, Neither the course of conduct between the
parties nar trade practice will act to modify the Terms of Use. These Terms of Use do not confer any third-party
beneficiary rights.

Territorial Restrictions

The information provided within the Service is not intended for distribution to or use by any person or entity in any
: jurisdiction or country where such distribution or use wouid be contrary to law ar regulation or which would subject
O Instagrarn to any registration requirement within such jurlsdiction or country. We reserve the right to limit the availability
® of the Sarvice or any portion of the Service, to any persan, geographic area, or jurisdiction, at any time and In our sale
@ chiscretion, and to limit the quantities of any content, program, product, service ar ather feature that instagram provides.
(? Software related to or made available by the Service may be subject ta United States export controls, Thus, no software
(? fram the Service may be downloaded, exported or re-exported: (a) into {or to a national or resident of} any country to
which the United States has embargoed goods; or {b) to anvone on the U.S, Treasury Department's list of Specially
Designatacd Natianals or the U.S. Caemmerce Departmant's Table of Deny Orders. By downloading any sofiware refated
Oto the Service, you represent and warrant that you are not located in, under the contral of, ar a national or resident of,
&ny such country or an any such list,

. Thaefiective date of these Terms of Use is Jaauary 19, 2013, These Terms of Use were written in English (US), To the
: extent @translated version of these Terms of Use canflicts with the English version, the English version controls.
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s

Important Update @

In 3eptember 2012, we annaunced that Instagram had been acquired by Facebo\gw knew that by teaming up with
Facebook, we could build a better Instagram for you. Since then, we've been collabdatiig with Facehook's team on

L4

ways to do |usl that. As part of our new collaboration, we've learned that by being able tc@re insights and information
with each other, we can build better experiences for our users, @

We're updating our Privacy Policy to highlight this new collaboration, but we want to make sure derstand that
yous still have contral over who sees vour photos. You still get to choose who can see your Instagra tos, and you
still get to choose whether you post your photos on Facebook, S0 while wa're looking forward to war ly with
Facebook io build better experiences, we aren't changing the core features of the app that you've come tolin nd
love,

Qur new Privacy Palicy is effective on January 18, 2013, To learn about how we treat information collected prior t®
January 19, 2013, please click here. O

e i it B ——— O@
Privacy Policy

Effective date: lanuary 19, 2013

éw come to instagram {"Instagram," "we,” "us" or "our"). Instagram provides a fast, beautiful and fun way for you to share
ia through our content-sharing platform. Just snap a photo, choase a filter to transfarm the look and feel, add
con@wts [if vou like) and share!

- OurM Poiicy explains how we and some of the companies we worl with collect, use, share and protect
informatoMyit relation to our maobile services, web site, and any software provided on or in connection with
Instagram se@ﬁes [collectively, the "Service™), and your choices about the collection and use of your informatian.

" By using our S you undersiand and agree that we are providing a platform for you to post content, including
photos, commenisan thef materials ("Wser Content"], to the Service and to share User Content publicty. This
means that other Use search for, see, use, or share any of your User Caontent that you make pullicly available
through the Service, 00@:? with the terms and conditions of this Privacy Policy and aur Terms of Use (which can

be found at hit:finstagram, @Ixter-ns),
* Our Policy applies to all visitors d gthers who access the Service ["Users").

Click on the links below to lump to each s ofthis Policy:
1. Information We Collect 0

. How we Use Your Information O

. Sharing of Your Infgrmatian ®

. How We Store Your lnformation O

. You Choices About Your Information O

. Childran's Privacy @
. Other Webs'tes and Services

. How to Contact Us About a Deceased User

[E I R ST I &L SO 7S R

. Howe to Contast Us

=1

. Changes to Our Privacy Policy

1. INFORMATION WE COLLECT
We coliect the following types of information.

Information you provide us directly:

& YYour username, password and e-mail address when you register for an Instagram account.

» Profile infermation that you pravide for vour user profile [e.g., first and last name, picture, phone numkbear]. This
information allows us to help you or others ba “found" a0 Instagram.

= User Content (e.g., photos, comments, and other matarials] that you post to the Servige,

= Communications between you and Instagram. For example, we may send you Service-related emails (e.g., account
verification, changes/updates to features of the Service, technical and security notices). Mote that you may not opt
ut of Sarvice-related e-malls.

‘OFinding your friends on Instagram.:

& fyouchoose, you can use our "Find friends" feature to locate other people with Instagram accounts efther through
ur contacts list, (it) third-pariy social media sites or {iii) through a search of names and usernames on Instagram.

w Iy \%e to find your friends through (i} your device's contacts list, then Instagram will access your contacts list '
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governed by this Privacy Policy.

* |fyou choose to find your friends {ii)) through a search of 25 o Usernameas on Instagram then simply type a
name ta search and we will perform a search on our Service.(}

' MNote about "Invite Friends" feature: If you chonse to invite som tothe Service through our "Invite friende”
feature, you may select a persen directly from the contacts list on yo = and send a text or email from your
personal account. You understand and agree that you are responsible f charges that apply to communications

) , . : ) , P
sent from your device, and because this Invitation is coming directly from y \r?rsonai account, Instagram does not
have access to or contrds this commaunication, O

Analytics information: ®

* \We use third-party analytics tools to help us measure traffic and usage trends for the Serw§ & tools collect
information sent by your device or our Service, including the web pages you visit, add-ons, a hebinformation
that assists us in improving the Service. We coilect and use this analytics information with analytﬁﬁor ation from
other Users =g that it cannat reasonably be used to Identily any particular individual User, %,

°

» When you visit the 3ervice, we may use cookies and similar technologies like pixels, web beacons, and focal stor@

to collect information about how you use Instagram and provide features to you.

Cookies and similar technologies:

We may ask advertisers or other partners to serve ads or senvices to your devices, which may use cookies or similar
technologles placed by us or the third party.

= More information is availahle in our Anout Cookies section

%ﬂle information:

®ﬂ]e infarmation is automatically reparted by your browser each time you make a request to access (ie., visit) a

¥ (pa;?\or app. It can also be provided when the content of the webpage or app is downloaded to your browser
or ddyigé,

= Wheny e our Service, our servers automatically record certain log file information, including your we's request,-
Internet Prot@{"lP"] address, browser type, refering / exit pages and URLs, number of clicks and how you interact
with 1inks on th@(%ice. domain names, landing pages, pages viewed, and other such information. We may alsc
collect similar infordiatip from emails sent to our Users which then help us track which emails are opened and

which links are clicke kibmipients. The informatien allows for more accurate reporting and improvement of the
Service.

Device identifiers; @

= When you use a mobile device like a'tablet sy phone to access our Service, we may access, collect, monitor, store
on your device, and/or remotely store o mzre "device identiflers.” Davice identifiers are smail data files or

similar data structures stored on or gssocia our mehile device, which uniguely identify your mobile device,
A device identifier may be data stored in conn @v

device's operating system or other software, or d

ith the device hardware, data stored in connection with the
sent to the device by Instagram.

» A device identifier may deliver infermation to us orte a tmarw partner about how you lrowse and use the
Service and may heip us or others provide reports or per Ed content and ads. Some features of the Service

may 1ot furction properly if use ar availability of device iden %mpaired or disabled.
Metadata;

= Metadata is usually technical data that is assoclated with User Content. For exampie, Matadata can descrilie how,
when and by whom a piece of User Content was collected and how that content is formattad.

Users can add or may have Metarlata added to their User Content including a hashtag {e.q., to mark keywords whan
yoll post a photo), geotag (2.9, to mark your location to 8 photo), comments or other data, This makes your Usar
Content more searchable by others and more nteractive. If you geotag your photo or tag your photo using other's
APls then, your latitude and longitude will be stored with the photo and searchable {e.g., through a location or map
feature) if your phote is made public by you in accordance with your privacy settings.

2. HOW WE USE YOUR INFORMATION

In addition to some of the speclfic uses of information we describe in this Privacy Policy, we may use information that
O ‘ we receive to:
C D@ i v help you efficiently access your information after you slgn in .
» remember information 5o you will not have to re-enter it during your visit or the next time you visit the Service,
v provide personalized content and information to you and sthers, which could include online ads or other forms of

J ; ; marketing
: O' provide, improve, test, and meonitor the effectiveness of our Service

» devalop and test new products and features
< g‘;}itor metrics such as total number of visitors, traffic, and demographic pattems

@e or fix technology problems

<

%



the particular Metadata {i.e. hashtag or geotag) asso d_with that Eveat.

Q

3. SHARING OF YOUR INFORMATION ()
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We will not rent or sell your information to third parties outside Insta@ {or the group of companies of which
Instagram is a part) withaut your consent, except as noted in this Policy.

Parties with whom we may share your information:

L4

T We may share User Content and your information {including but not lmited to\,gfo ation from cookies, iog files,
device identifiers, location data, and usage data) with businesses that are ‘.egalty@ the same group of
companies that Instagrarm 1s part of, or that become part of that group ("Affiliates"). AF@&S ay use this information
to nelp arovide, understand, and imarove the Service {Including by eraviding anattics) a@
fincluding by oroviding you witn better and more relevant experiences). But these Affiliates
you make about whe can see your photos,

* We also may share yeur information as well as information from tools like caokies, log files, and %tifiers
and location data, witn third-party organlizations that help us provide the Service 1o you {"Service Frovl @ur
Sewvice Providers will be given access to your Information as is reasonably necessary to provide the Sery nder
reasonable confidentiality terms,

tes’ own services
or the choicaes

* We may alse share certain infarmation such as cookie data with third-party advertising oartners. This information O
would allaw third-party ad networks to, among ather things, deliver targeted advertisements that they believe will be

of most interest to you. @

= We may remove oarts of data that can identify you and share anonymized data with other parties. We may also
combing your information with other information ina way that it is no longer associated with you and share that

<( aggregated information.

éles with whom you may choese to share your User Content:

L] information o content that you voluntarily disclose for poeting to the Service, such as User Conteat, becomes
avaiw the public, as contrelled by any applicable privacy settings that you set. To change your orivacy settings
an the ice, please change your orofile setting. Cnce you have shared User Content or made it public, that User
Contant may@ve-shared by others.

= Subject to yourgr and orivacy settings, any User Content that yvou make gublic is searchable by other Users and
L4
subject tor use und r\%} Instagram AF|, The use of the [nstagram AP is subject to the AP Terms of Use which
incorparatas the taam cz??s Privacy Policy.
s = Ifyou remove information &u oosterd to the Senvce, copies may remain viewable in cached and archived
: : pages of the Service, or if oth or third parties using the Instagram APl have copied or saved that informatian,

Whai happens in the event of 2 chang{?o ral:

* [f we sell or otherwise transfer part or thgﬁ Instagram or our assets to another organization {e.g., in the
course of a transaction like a merger, acquisitige kruptey, dissolution, liquidation], vour information such as
name and email address, User Content and any@inﬂ:rmation collected through the Service may be among the
items sold or transferred. You will continue to own yogr User Content. The buyer or transferee will have to honor the
cormmitments we have made in this Privacy Policy. O

Responding to legal requests and preventing harm: %
' We may access, preserve and share your information in response € a legal request (like a search warrant, court

ordet or subpoena) if we have a good faith belief that the law requires us to do so. This may include responding to
: legal requests from jurisdictions outside of the United States where we have g good faith belief that the response is
% required by law in that jurisdiction, affects users In that jurisdiction, and is consistent with internationally recognized

standards. We may also access, preserve and share infoermation when we have a good faith belief it is necessary to:
® detect, prevent and address fraud and ather illegal activity; to aretect curselves, you and athers, including as part of
() investigatians; and to prevent death or imminent bodily harm. Information we receive about you may be accessed,
' pracessed and retained for an extended period of time when it is the sublect of a legal request or obligation,
@ governmental investigation, or investigations concerning possible violations of our terms or poiicies, or otherwise to
prevent harm.

%' 4. HOW WE STORE YOUR INFORMATION
O Storage and Processing:

® * Your information collected through the Service may be stored and orocessed in the United States or any other
@ ; ' country in which Instagram, its &ffillates or Service Providers maintain facilities.

i = |nstagram, its Affiliates, or Service Providers may transfer infermatlon that we collect about you, including personal
*(? Infermation across borders and fram your country ar Jurisdiction to other countries or jurisdictions around the werld,
,0 If you are logated in the Eurooean Union or other regions with laws governing data collection and use that may differ
O frem WS law, please note that we may transfer information, inciuding personal information, to a country and
junisdiction that does not have the same data protection laws as your furisdiction,

& aglstering for and using the Service you consent to the transfer of information to the WS, or to any other country
which instagram, its Affiliates or Service Providers maintain facilities and the use and disclosure of information

abo% desciibed in this Privacy Policy.
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your account. However, instagram cannat ensure the urits of any infoermation you transmit to Instagram or

guarantee that information on the Service may nat be ac d, disclosed, altered, or destroyed.

* Please do your part to help us. You are responsible for maintainidyg the secrecy of your unigue passward and
account informatiaa, and for cantrolling access to emails betwes and Instagram, at all imes. Your privacy
settings may also be affected by changes the sacial media services yﬂ?ﬂnnect to Instagram make to their services.
We are nat responsible for the functianality, privacy, or security measu ny other organization.

L4
5. YOUR CHOICES ABOUT YOUR INFQRMATICN \8
Your account information and profile/privacy settings: O

* Update your account at any time by logging in and changing your profile settings.

= Unsubseribe from email communications fram us by clicking an the "unsubscribe link" praovid

communications, As nated above, you may not opt aut of Service-related communications fe.g., nt verification,

rurchase and oilling confirmations and reminders, changesiupdates to features of the Sanvice, teg aqd
security natices). O
v Learn more about reviewing or modifying your accaunt information.
°
How leng we keep your User Content: O

infarmatian (including your profile information) and User Content for a commercially reasonable tirme for backup,

« Following termination or deactivation of your account, Instagram, its Affiliates, ar its Service Providers may retain %
archival, and/or audit purposes.

* Learn mare about deleting your accaunt.

é. HILDREN'S PRIVACY

Inst m doas not knowingly collect or solicit any iaformation from anyane under the age of 13 or knowingly allow
such ongto register for the Service. The Serviee and It content are not directed at children Uader the age of 13, In
the even twye learn that we have collected perscnal infarmation from a child undeér age 12 without parental consent,
e will dele@a information as quickly as possible, f you believe that we might have any information fram or about a
child under 13, ﬂ&

contact us.
7. OTHER WEB SIQN SERVICES
Tort

We are not responsibie |

ractices employed by any websites or services linked to ar fram our Service, iacluding
the informatian ar conteat corfajped within them. Please remember that when you use a link to ge from our Service to
anather website or servige, aur REvacy R alicy does nat apply to those third-party websites or services, Your browsing
and interaction an any third-party \.\)@e r service, including those that have a fink on our website, are subject to that
third party's own rules and palicies. In s(n%n you agrae that we are not responsible and do aot have control cwer any
third-parties that you authorize to access Qufser Content. if you are using a third-party website or service and yau
allow them to accass your User Coateat you Ay o cwn risk.

8. HOW TC CONTACT US ABOUT A DECEASE

In the event af the death of an lastagram User, please cgitact us. We will usually conduct our communication via email;
chould we require any other information, we will caatact yox@we email address yau have provided in your request.

9, HOW TO CONTACT IS O

If you have any questions abaut this Privacy Palicy or the Service, L@g find the appropriate suppart chaanel in the
Instagram Help Center at which to contact us.

10, CHANGES TC OUR PRIVACY POLICY

: Instagram may modify or update this Privacy Policy fram time to time, so please review it periadically. We may provide

you additional forms of notice of medifications or updates as appropriate uader the drcumstances. Yaur continued use
® : of Instagram or the Service after any modification ta this Privacy Policy will constitute your acceptance of such
modification.

@ . ABCI;I.JTUS SUFPORT BLOG PRESS APl J085 PRIVACY TERMS i BB TAGRATE
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UNITED STATES DISTRICT COURT S,

IN THE EASTERN DISTRICT OF MICHIGAQQ‘
SOUTHERN DIVISION 0

JAHMEL BINION,

S
%
Plaintiff, | Case No: %

Hon.
v <

MCCC No: 14-2983-NO O
SHAQUILLE O'NEAL, ALPHONSO CLARK  Hon. John C. Foster ‘/?)
“TREY” BURKE, III and JUAQUIN MALPHURS

a/l/a WAKA FLOGKA FLAME,

Defendants.
o /
JOHN W. HENKE, I1I (P39‘2§@ MICHAEL F, JACOBSON (P47059)
HENKE LAW GROUP /}‘) , KEVIN B. HIRSCH (P58757)
Attorney for Plaintiff ¢ ,JAFFE, RAITT, HEUER & WEISS, P.C.
29800 Telegraph Road \/:) orney for Defendant Trey Burke

Southfield, MI 48034 Franklin Road, Suite 2500
(248) 353-6500 Soutlafield, MI 48034
jwhenke(@aol.com (248) 35¢-3000
mjacobso ffelaw.com
khirsch@jaffelaw.com
o
o, ,
DEFENDANT ALFONSO CLARK “TREY” BURKE’S
& 4 NOTICE OF REMOVAL
®() Defendant Alfonso Clark “Trey” Burke, III (*Burke”), through his

dersigned counsel, removes this action pursuant to 28 U.S.C. § 1441 et seq. to
the\gl\}ﬁited States District Court for the Eastern District of Michigan. In support of

this no‘?s@(%gemoval, Burke states as follows:
%

o

<
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1. On or about July 30, 2014, a civil lawsuit was coﬁ%@nced and is now
pending in the Macomb County Circuit Court in Michigan as Caser/sbo® 14-2983-
NO (the “Lawsuit”). A Copy of the Complaint is attached as Exh@}p_x in
accordance with 28 U.S.C. § 1446(a) and is incorporated herein by referen%

Other than the Complaint, no pleadings or orders have been served upon or ° O

O

?

otherwise received by Burke.

2. The peaiding action is a civil action over which this Court has original
jurisdiction under the p@v(i}ions of 28 U.S.C. § 1332. Specifically, the Court has
diversity jurisdiction over (@?@case under 28 U.S.C. § 1332(a). Accordingly,
Burke may remove the case to this\zf/agrt under 28 U.S.C. § 1441(a) because this is
a civil action between citizens of dif states, and the matter in controversy

exceeds the sum or value of $75,000.00, exclu§ivg of interest or costs.

3. Plaintiff Jahmel Binion 1s an indi\ﬁlal that resides in Macomb

- o
County, Michigan. O

?

4, Defendant Burke is an individual that resides in Salt Lake City, Utah.
\/5 Q S. Upon information and belief, Defendant Shaquille O’Neal (“O’Neal™)

@ 1s an individual that resides in Florida and Massachusetts.

)
‘O) \Z 6,  Upon information and belief, Defendant Juaquin Malphurs a/k/a

Wak?l@%;a Flame (“Malphurs”), is an individual that resides in Georgia.

%
¢
%o

o

<
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7. Plaintiff's Complaint alleges that Defendant O%l “mocked and

ridiculed” Plaintiff by publishing a picture on Instagram and Twﬁﬁer and that
Defendants Burke and Malphurs republished the photograph posted by O@@eﬁi and
published their own photographs “mocking and ridiculing” Plaintiff. Plainu?dg’o :
Complaint contains counts for invasion of privacy, intentional infliction of * Q

O

emotional distress, defamation and general negligence. _ \/?)
8. The C@(m laint does not allege the amount in cqntroversy between

Plaintiff and Defendant@o&er than to state that “the plaintiff has suffered damages

in excess of $25,000.” QKS\
9. Upon information an@:/gelief, the amount in controversy at issue

between the parties exceeds $7S,000.00.®@
10.  Venue is proper in this district arﬁ?zv\ision under 28 U.S.C. § 1441(a)

because this district and division embrace the place where the removed action has

o
been pending. O 0)

11, The Lawsuit is one which may be removed to this Court by Defendant

\/5 Burke pursuant to the provisions of 28 U.S.C. § 1441(b) and the procedures set

®()
@ forth in 28 U.S.C. § 1446.

)
@ \8’ 12.  Burke files this Notice of Removal without admitting any of the facts

alleg\e?@gaintiff’ s Complaint.

%
¢
%o

o

<
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13.  Burke received a copy of the Complaint in t%awsuit through
service on August 7, 2014. Upon information and belief, n_one/?f the other

Defendants have been served. %

14, Therefore, this Notice of Removal is being timely filed on Septembéfo

5, 2014, less than 30 days since Burke received Plaintiff’s Complaint, as mandated °© Q

by 28 U.S.C. § 1446(Db).

15, A COpX‘Of this Notice of Removal is being promptly served on counsel
of record for Plaintif, 1@(3}%\11’11 to 28 U.S.C. § 1446(d).

16. A copy of this%@i_ce of Removal is being promptly filed with the
Clerk of the Macomb County Circx(f‘\t;gourt in Mt. Clemens, Michigan, pursuant to
28 U.S.C. § 1446(d). ®6)

WHEREFORE, Defendant Burke resﬁ@}ﬁﬂy request that this action be
removed from the Macomb County Circuit Court QI.\/I‘[ Clemens, Michigan to the
United States District Court for the Eastern District of h%?@}gm.

Respectfully submitted,
JAFFE, RAITT, HEUER, & WEISS, P.C.

By: /s/ Michael F. Jacobson
Michael F. Jacobson {P47059)

D )" Kevin B. Hirsch (P58757)

\/) Attorneys for Defendant Trey Burke
Q 27777 Franklin Road, Suite 2500
63? Southfield, MI 48034-8214

(248) 351-3000
Dated: Septe% 2014

O

?
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CERTIFICATE OF SERVICE &902

I hereby certify that on September 5, 2014, 1 caused the No\{ f Removal
to be electronically filed with the Clerk of the Court using the ECF systeéz?hlch

sent notification of such filing upon all ECF Participants. %

Respectfully submitted by: | O

O
JAFFE RAITT HEUER & WEISS, P.C. \/b

&
‘/5 By: /s/Michael F, Jacobson
®() Michael F. Jacobson (P47059)
@ Kevin B. Hirsch (P58757)
& Attorneys for Defendant Trey Burke
@ . 27777 Franklin Rd., Suite 2500
\Z\/) Southfield, MI 48034
@ Phone: (248) 351-3000
\/?gacobson@J affelaw.com

/P

e

?
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STATE OF MICHIGAN @\2‘

IN THE CIRCUIT COURT OF THE COUNTY OF MACOMB ®

JAHMEL BINION
11-298 ] - N%

Plaintiff,
Case No.
V.
SHAQUILLE O'NEAL., ALPHONSO CLARK HON>
"TREY" BURKE, lIl and JUAQUIN MALPHURS
afkia WAKA FLOCKA FLAME, JOHN C FOSTER
I
B e
Defen@ts‘ g‘.{’{ -
Q. et~
C~ gt @
zo> © r—~
JOHN W. HENKE, Il (PSQZ@ T "
HENKE LAW GROUP 3z XD
Attorney for Plaintiff ‘0) . i S
29800 Telegraph Road \2 zre
Southfield, M| 48034 \/:)
(248) 353-6500 ®@
jwhenke@aol.com (ij
A /

COMPLAINT @

There is no pther civil action between these paries arising outg same transaction
or occurrence as alleged in this complaint pending in this court, noy ny such action

E heen praviously filed and dismissed or transferred after having beed assigned to a
judge, nor do 1 know of any other civil action, not between these parties, arising out of
the same transaction or occurrence as alleged in this compiaint that is either pending

m&%mnsferred of Aimerwise disposed of after

é\/ﬁ or was previously filed and d1 -

)

@ * Plaintiff, JAHMEL BINION, through his attorney, JOHN W. HENKE, [li, states

s his complaint against defendants, Shaquille O'Nea!, Trey Burke and

as?@m a
Juaqum@ﬁh , AIKIA Waka Flocka Flame:

OO@
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s

COMMON ALLEGATIONS \O) ‘8
1. Flaintiff is a resident of Macomb County, Michigan, O@
2, Defendant O'Neal maintains residences in Florida and Massachu@ﬁ{)

3. Defendant Alphonso Clark “Trey” Burke, |It maintains a residence in Sﬁ/p
Lake City, Utah.

4, Defendant Malphurs maintains a residence in Mc Donough, Georgia. O

5. The offensive communications were communicated nationwide and @

globally to over {3 (glillion recipients, including recipients in Macomb County,

Michigan. Q >
8. Plaintiff Jahme@inion suffers from & rare condition calied ectodermal

dysplasia, ‘/?) \Z

7. Symptems of ectoderm%piasia include abnommalities in the hair,
nails, sweat glands and teeth. @\,?

8. In April of 2014, defendant O’Nealﬁ d a photograph of the plaintiff
showing. the plaintiff's disfigured appearance due to e o.derrnal dysplasia.

9. Defendant O'Neal mocked and ridiculed %h‘f by pubtishing on
Instagram and Twitter the plaintiff's picture and a picture of O'Né? attempting to make
a similar face. Attached as Exhibit “A” is the picture O’'Neal posted.

10.  Defendant O'Neal has an estimated half million Instagram followers and

8.46 million Twitter followers,

\Z 11.  Defendant Trey Burke republished defendant O'Neal’'s photograph and

publij &ed his own photegraph mocking and ridiculing the plaintiff.

%
¢
%o

o

<
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12,  Defendant Juaquin Malphurs, a/k/a YWaka Flocka Fla@\?&epublished

defendant O'Neal's photograph and published his own photograph m%g and
ridiculing the plaintiff. %

COUNT | — INVASION OF PRIVACY

13.  Plaintiff hereby restates and realleges paragraphs 1 thrbugh 12 as
though fully set forth herein.

14. The g&gﬁﬁ has a privacy interest in his appearance and medical
condition. N

16,  Defendants’ p@ication of photos mocking the plaintiff constituted an
unwarranted intrusion upon the‘ﬁﬁ\i}tiﬁ’s seclusion or solitude, or into his private
affairs. \/:) ®

16. Defendants’ publication of pﬁ%ﬁ mocking the plaintiff constituted a
public disclosure of embarrassing private facts aﬁ e plaintiff.

17.  Defendants' publication of photos m .ing the plaintiff constituted
publicity which placed the plaintiff in a false light in the publiceye.

18, Defendants’ publication of photos mocking th?plaintiff constituted
appropriation, for the defendants’ advantage, of the plaintiff's name or likeness.

19. As the result of the defendants’ conduct, the plaintiff has suffered
damages in excess of $25,000,

0) . COUNT Il — INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

\/\) ®20, Plaintiff hereby restates and realleges paragraphs 1 through 19 as

though (iset forth herein.
%

o

<

e e e e T L b o T et

%

o

?



5 2:14-cv-13454-AC-DRG Doc # 1-1 Filed 09/065 Pg50f8 PgID 10

° o
Q&S‘

21.  The defendants’ publication of photos mocking the pié‘@ﬂ\?was widely

regarded as extreme and outrageous conduct. | O

Q

22.  The defendants’ acis of publishing the photos were intentional, an%

done with reckless disregard to the harm that might be caused to the plaintiff,

23.  As the result of the publications the plaintiff has suffered severe
emotional distress.

24, As the result of the defendants’ conduct, the plaintiff has suffered

damages in exoes{6325,000.
® COUNT |l — DEFAMATION

25.  Plaintiff hereb@estates and realleges paragraphs 1 through 24 as
though fully set forth herein. @

N

26. A communication is defa(p)a&ry if it tends so to harm the reputation of
another as to lower him in the estimation of@??ommunity.

27. The defendants’ communications cﬁgjﬁimplied that the plaintiff was an
appropriate object of mockery, ridicule and shame. O.

28.  The defendanis' communications had the effegt\@bwering the plaintiff's
reputation in the eyes of those who respected the views‘%d opinions of. the
defendants.

Q 29. The defendants’ communications were false because the plaintifi's
@@ medical condition is not an appropriate reason for mockery, ridicule and shame.

@ , 30, As the result of the defendants’ conduct, the plaintiff has suffered

danié&s in excess of $25,000.
@@@p
@,

o

<

e

O

?
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COUNT IV - GENERAL NEGLIGENCE \@\2‘

31.  Plaintiff hereby restates and realleges paragraphs 1 thn:@&SO as

though fully set forth herein. %

32. The defendants mocked and ridiculed the plaintiff, a perscn completef\y
unknown to themselves, in public forums where their activity would be widely O.

disseminated. ' OO
a3, Such conduct involives an unreasonable risk of harm. @

34, Such{éo uct violates the general duty to conform to the legal standard
of reascnable conduct i@he light of the apparent risk.

35,  Such conduct @u!d foreseeably result in emotional harm and injury to
the person being mocked and g@\?d

36. As the result of the d @ants’ conduct, the plaintiff has suffered

damages in excess of $25,000. 63?

WHEREFORE, your Plaintiff respecﬁully% ESTS THAT THIS Court enter

judgment in this matter for damages in excess of $25@U.

o

Respec jﬁ;subn:}' e?,) .

— N

(ﬁ ....... Ao ' A

JOAN W HENKE, W8P39294)
HENKE LAW SROUP

-

29 €legraph Road
‘@ . Southfieid, Ml 48034
\8 248-353-6500
\/\) , . jwhenke@aol.com

g1

Dated: ™.
° O 5
O
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