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Pursuant to Judge Cohn's Practice Guidelines, Defendant Alfonso Clark 

"Trey" Burke, III ("Burke") submits the following Statement of Undisputed 

Material Facts in Support of his Motion to Dismiss Pursuant to Fed. R. Civ. P. 

12(b)(6) and/or for Summary Judgment Pursuant to Fed. R. Civ. P. 56. 

Plaintiff Jahmel Binion's ("Binion") Complaint alleges that Defendant 

Shaquille O'Neal "mocked and ridiculed" Plaintiff by publishing a picture on 

Instagram and Twitter and that Defendants Burke and Malphurs republished the 

photograph posted by O'Neal and published their own photographs "mocking and 

ridiculing" Plaintiff. Plaintiffs Complaint contains counts for invasion of privacy, 

intentional infliction of emotional distress, defamation and general negligence. 

(Docket Entry 1, Complaint). 

Binion is an individual who resides in Macomb County, Michigan. 

(Docket Entry 1, Removal Petition, 3). 

Burke is a professional basketball player for the Utah Jazz who 

resides in Salt Lake City, Utah. (Docket Entry 1, Removal Petition, 4). 

4. Defendant Shaquille O'Neal ("O'Neal") is an individual that resides 

in Florida and Massachusetts. (Docket Entry 1, Removal Petition, ^ 5). 

5. Defendant Juaquin Malphurs a/k/a Waka Flocka Flame ("Malphurs"), 

is an individual that resides in Georgia. (Docket Entry 1, Removal Petition, ^ 6). 
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Upon information and belief, Binion has yet to effectuate service on 6. 

O'Neal or Malphurs. 

7. Venue is proper in this district and division under 28 U.S.C. § 1441(a) 

because this district and division embrace the place where the removed action has 

been pending. (Docket Entry 1, Removal Petition, | 10). 

8. The Lawsuit was properly removed to this Court by Burke pursuant to 

the provisions of 28 U.S.C. § 1441(b) and the procedures set forth in 28 U.S.C. § 

1446. (Docket Entry 1, Removal Petition, f 11). 

9. Burke had a typical locker-room relationship with close friend and 

teammate, Ian Clark ("Clark"). (Ex. A1, Affidavit of Trey Burke, f 2.) 

10. Burke and Clark often razzed each other and occasionally that razzing 

found its way to social media. (Ex. A, Affidavit of Trey Burke, f 3.) 

In April 2014, Burke reposted a picture that he found on Malphurs' 11. 

Instagram account. (Ex. A, Affidavit of Trey Burke, f 4.) 

Malphurs has over 900,000 followers on Instagram. (Ex. A, Affidavit 12. 

of Trey Burke, f 5.) 

1 All Exhibits referenced herein are attached as Exhibits to the Brief in Support 

of Burke's Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6) and/or for 

Summary Judgment Pursuant to Fed. R. Civ. P. 56. 
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Burke has never met O'Neal or Malphurs and never saw the 13. 

photograph allegedly posted by O'Neal until it received widespread media 

publicity. (Ex. A, Affidavit of Trey Burke, 10.) 

14. The only photograph (relevant to this case) that ever appeared on 

Burke's Instagram account is the photograph of Binion that Burke discovered on 

Malphurs' Instagram account. This was the same photograph that appeared (and 

continues to appear) on multiple Instagram accounts set up by Binion. (Ex. A, 

Affidavit of Trey Burke, ^ 11.) 

15. Every Instagram user is advised that "[a]ll photos are public by 

default which means they are visible to anyone using Instagram or on the 

instagram.com website." (Ex. F, http://instagram.com/about/faq/#.) 

Instagram affords users the option to "make [their] account private" 16. 

such that "only people who follow [the user] on Instagram will be able to see 

[their] photos." (Ex. F.) 

An Instagram user who makes his or her account private has the 17. 

option of accepting or rejecting requests by other Instagram users to follow that 

user on Instagram. If the Instagram user fails to make his/her account private, 

"anyone can subscribe to follow [their] photos." (Ex. F.) 
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18. Instagram's terms and conditions implore Instagram users not to "post 

private or confidential information" and that "any Content will be non-confidential 

and non-proprietary." (Ex. G, http://instagram.com/about/legal/terms/#.) 

Instagram's Privacy Policy is clear that: "By using our Service you 19. 

understand and agree that we are providing a platform for you to post content, 

including photos, comments and other materials ("User Content"), to the Service 

and to share User Content publicly. This means that other Users may search for, 

see, use, or share any of your User Content that you make publicly available 

through the Service ..." (Ex. H, http://instagram.com/about/legal/privacv/# 

(emphasis added).) 

20. The Privacy Policy further states: "Any information or content that 

you voluntarily disclose for posting to the Service, such as User Content, becomes 

available to the public, as controlled by any applicable privacy settings that you 

set. To change your privacy settings on the Service, please change your profile 

Once you have shared User Content or made it public, that User setting. 

Content may be re-shared by others." (Ex. H.) 

Burke re-posted the photograph of Binion on his own Instagram 21. 

(Ex. A, Affidavit of Trey account with the caption "Hacked by @IanClark". 

Burke, f 7.) 
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22. Burke believed that the picture had been photoshopped and had no 

idea that the picture was of a real person. (Ex. A, Affidavit of Trey Burke, 16.) 

Burke did not know that the photograph depicted Binion or that 23. 

Binion suffered from a medical condition that affected his appearance. (Ex. A, 

Affidavit of Trey Burke, ^8.) 

Burke did not learn of Binion's medical condition until the story 24. 

began receiving media attention. (Ex. A, Affidavit of Trey Burke, | 8.) 

Burke never directed any negative comments at Binion and never 25. 

made a single comment about the photograph itself, Binion or his medical 

condition. (Ex. A, Affidavit of Trey Burke, 112.) 

26. Shortly after Burke discovered that the picture was real and that the 

person depicted in the photograph suffered from a rare medical condition that 

caused certain physical abnormalities, Burke removed the picture from his 

Instagram account and sought out and contacted Binion to apologize for his 

offensive conduct. (Ex. A, Affidavit of Trey Burke, ^ 13-14.) 

Burke offered to host Binion at a Detroit Pistons/Utah Jazz game 27. 

during the upcoming season. (Ex. A, Affidavit of Trey Burke, 115.) 

28. Binion graciously accepted Burke's apology which he characterized 

as extremely sincere in an interview with Fox 2 reporter, Randy Wimbley. (Ex. A, 

Affidavit of Trey Burke, ^ 16.) 
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29. Binion also indicated that he intended to take Burke up on his offer. 

(Ex. A, Affidavit of Trey Burke, ^ 16.) 

30. Binion started a Facebook Group called "Hug Don't Judge" which 

currently has 22,489 Members. (Ex. I, https://www.facebook.eom/#l/groups 

/234486460081570/,) 

The same photograph that remained on Burke's Instagram account for 31. 

a short period of time has remained posted on Binion's Instagram accounts since 

January 2014. (Ex. C, http://instagram.eom/iahmelbinion#; 

Ex. D, http://instagram.com/istardboii23#.) 

Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Kevin B. Hirsch 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248)351-3000 

khirsch@j affelaw.com 

Dated: September 12, 2014 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 12, 2014,1 caused the Statement of Facts 

for Motion to Dismiss and/or for Summary Judgment to be electronically filed with 

the Clerk of the Court using the ECF system, which sent notification of such filing 

upon all ECF Participants. 

Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Kevin B. Hirsch 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248) 351-3000 

khirsch@j affelaw. com 
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Pursuant to Fed. R. Civ. P. 12(b)(6), and for the reasons stated in the 

accompanying Brief in Support, Defendant Alfonso Clark "Trey" Burke, III 

("Burke") requests that this Court dismiss Plaintiff Jahmel Binion's Complaint in 

its entirety. 

In the alternative, Burke asks that the Court grant his motion for summary 

judgment and dismiss Binion's claims with prejudice pursuant to Fed. R. Civ. P. 

56. 

Burke's counsel conferred with Binion's counsel on September 11, 2014 and 

explained the nature of the instant motion and its legal basis and requested but did 

not obtain concurrence in the relief sought. 

Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Kevin B. Hirsch 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248)351-3000 

Dated: September 12, 2014 
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STATEMENT OF ISSUES PRESENTED 

Can Plaintiff prove the elements necessary to establish a claim for 

invasion of privacy by intrusion? 

Burke says: No 

Binion says: Yes 

2. Can Plaintiff prove the elements necessary to establish a claim for 

invasion of privacy by appropriation? 

Burke says: No 

Binion says: Yes 

3. Can Plaintiff prove the elements necessary to establish a claim for 

invasion of privacy by publicity? 

Burke says: No 

Binion says: Yes 

4. Can Plaintiff prove the elements necessary to establish a claim for 

invasion of privacy by false light? 

Burke says: No 

Binion says: Yes 

5. Can Plaintiff prove the elements necessary to establish a claim for 

intentional infliction of emotional distress? 

Burke says: No 

Binion says: Yes 

Vll 
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6. Can Plaintiff prove the elements necessary to establish a claim for 

defamation? 

Burke says: No 

Binion says: Yes 

7. Can Plaintiff prove the elements necessary to establish a claim for 

general negligence? 

Burke says: No 

Binion says: Yes 

viii 
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I. INTRODUCTION AND FACTUAL BACKGROUND 

In an attempt to extort three affluent Defendants, Plaintiff Jahmel Binion 

("Binion") has turned an unfortunate error in judgment, which was immediately 

rectified, into a frivolous lawsuit. Millions of people use social media because it is 

a powerful tool with many professional and personal advantages. However, social 

media users run the risk inherent in a medium where people lack control over what 

others say about them in a public forum. Every single day, millions of posts and 

photographs appear on social media that have the effect (whether intended or 

unintended) of hurting someone's feelings. While the widespread distribution of 

social media can certainly make an insulting comment or unflattering photograph 

more hurtful, it does not make defamatory a statement that would otherwise not be 

defamatory and does not make conduct unlawful that would otherwise be lawful. 

In this case, Defendant Alfonso Clark "Trey" Burke, III ("Burke"), a 21 year 

old professional basketball player for the NBA's Utah Jazz, had a typical locker-

room relationship with close friend and teammate, Ian Clark ("Clark"). [Ex. A, 

Affidavit of Trey Burke, | 2.] Burke and Clark often razzed each other and 

occasionally that razzing found its way to social media. [Ex. A, % 3.] In April 

2014, Burke reposted a picture that he found on co-Defendant and professional 

rapper Juaquin Malphurs a/k/a Waka Flocka Flame's ("Malphurs") Instagram 

account. [Ex. A, ^ 4.] Burke believed that the picture had been photoshopped and 

1 
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had no idea that the picture was of a real person. [Ex. A, ^ 6.] Burke re-posted it 

on his own Instagram account with the caption "Hacked by @IanClark". [Ex. A, % 

7.] Burke had no idea that the photograph depicted Plaintiff Jahmel Binion 

("Binion") or that Mr. Binion suffered from a medical condition that affected his 

appearance. [Ex. A, ^ 8.] Burke never directed any negative comments at Binion 

and, in fact, never made a single comment about the photograph itself, Binion or 

his medical condition. [Ex. A, ^ 12.] 

Burke soon found out the hard way, as many young people do, that innocent 

teasing can be hurtful to others even a person who was not the target of the 

teasing in the first place. As soon as Burke discovered that the picture was real and 

that the person depicted in the photograph suffered from a rare medical condition 

that caused certain physical abnormalities, Burke was ashamed and remorseful. 

[Ex. A, ^ 13.] Burke removed the picture from his Instagram account and sought 

out and contacted Binion to apologize for his offensive conduct. [Ex. A, 14.] 

Burke offered to host Binion at a Detroit Pistons/Utah Jazz game during the 

upcoming season. [Ex. A, 15.] Binion graciously accepted Burke's apology 

which he characterized as extremely sincere in an interview with Fox 2 reporter, 

Randy Wimbley. [Ex. A, ^ 16; Ex. B, http://www.myfoxdetroit.com 

/story/253 87647/shaq-apologizes-for-mocking-disabled-mich-man-on-social-

media.] Binion intended to take Burke up on his offer. [Ex. A, ^ 16; Ex. B.] 

2 
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Burke learned a difficult lesson as a result of the incident He was widely 

criticized for his actions in the press despite the fact that the photograph remained 

on Burke's Instagram account for only one day. Burke was sincere in his apology 

to Binion and has done everything in his power to learn and grow from the 

incident. [Ex. A, ^ 17.] Burke was blindsided by the instant lawsuit which, in an 

attempt to gamer the most publicity possible, was served on Burke while he was 

running a youth basketball camp in Ann Arbor, Michigan. [Ex. A, ^ 18.] 

Binion's Complaint seeks monetary damages against Burke and co-

Defendants Shaquille O'Neal and Malphurs^ and contains four counts: Invasion of 

Privacy, Intentional Infliction of Emotional Distress, Defamation and General 

Negligence. Even assuming the truth of Binion's allegations, they are insufficient 

to establish the necessary elements on any of the four counts. Consequently, Burke 

requests that this Court dismiss Binion's Complaint in its entirety. 

II. LEGAL ANALYSIS 

A. Legal Standard 

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a plaintiffs 

complaint. See e.g. Mayer v. Mylod, 988 F.2d 635, 638 (6th Cir. 1993) ("The 

purpose of Rule 12(b)(6) is to allow a defendant to test whether, as a matter of law, 

1 Burke has never met O'Neal or Malphurs and never saw the photograph 

allegedly posted by O'Neal until it received widespread media publicity. [Ex. A, f 

1 0 . ] 

3 
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the plaintiff is entitled to legal relief even if everything alleged in the complaint is 

true."); Benschoter v. Hardy, 202 F.R.D. 216, 219 (E.D. Mich. 2001). The Court 

accepts the well-pleaded allegations as true, and reviews the complaint to 

determine whether the plaintiff has alleged facts sufficient "to raise a right to relief 

above the speculative level." CBC Companies, Inc. v. Equifax, Inc., 561 F.3d 569, 

571 (6th Cir. 2009) {quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 

(2007)). "Threadbare recitals of the elements of a cause of action, supported by 

mere conclusory statements, do not suffice." Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). Likewise, a pleading that offers labels and conclusions or "a formulaic 

recitation of the elements of a cause of action will not do." Twombly, 550 U.S. at 

Where a complaint pleads facts that are "merely consistent with" a 555. 

defendant's liability, it "stops short of the line between possibility and plausibility 

of entitlement to relief." Twombly, 550 U.S. at 557. Pursuant to the standards set 

forth by the United States Supreme Court, Binion's Complaint fails to state a claim 

upon which relief can be granted and should be dismissed in its entirety. 

In the alternative, Burke moves for summary judgment pursuant to Fed. R. 

Civ. P. 56(b), which provides that "[a] party against whom a claim, counterclaim, 

or cross-claim is asserted ... may, at any time, move with or without supporting 

affidavits for a summary judgment in that party's favor as to all or any part 

4 
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thereof." Fed. R. Civ. P. 56(b).2 Summary judgment is proper where "the 

pleadings, the discovery and disclosure materials on file, and any affidavits show 

that there is no genuine issue as to any material fact and that the movant is entitled 

to judgment as a matter of law." Fed. R. Civ. P. 56(c). 

Binion's Complaint fails to establish what was actually posted on Burke's 

Instagram account. Binion falsely alleges in paragraph 11 of his Complaint that 

"Defendant Trey Burke republished O'Neal's photograph and published his own 

photograph mocking and ridiculing the plaintiff." Not surprisingly, Binion failed 

to attach the actual photograph that Burke posted to Instagram. Burke 

categorically denies republishing Defendant O'Neal's photograph and, in fact, 

never saw that photograph until after it was publicized in the media. [Ex. A, ^ 10.] 

Even if Burke had re-posted O'Neal's photograph (which he did not), Binion 

would be unable to establish a legally cognizable claim against Burke. Therefore, 

this Court should dismiss Binion's Complaint in its entirety pursuant to Fed. R. 

Civ. P. 12(b)(6). However, if the Court believes that there is a legally relevant 

2 Burke has reviewed the Court's Practice Guidelines and understands that the 

Court prefers that summary judgment motions be filed at the close of discovery. 

Burke views this motion primarily as a motion to dismiss pursuant to Fed. R. Civ. 

P. 12(b)(6). However, there were certain glaring factual inaccuracies in Plaintiffs 

Complaint and Burke believes that it is important for the Court to understand what 

actually happened in this case. Consequently, Burke files this motion as a Motion 

to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6) or, in the alternative, a Motion for 

Summary Judgment Pursuant to Fed. R. Civ. P. 56. 

5 
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distinction between republishing O'Neal's photograph and republishing Binion's 

photograph (which is what Burke actually did), Burke requests that this Court grant 

summary judgment in favor of Burke pursuant to Fed. R. Civ. P. 56. 

B. Binion Cannot Establish a Claim for Invasion of Privacy. 

Count I of Binion's Complaint contains a hodgepodge of allegations that fail 

to establish any potential claim for invasion of privacy. Invasion of privacy torts 

are grouped into four categories: intrusion, appropriation, publication and false 

light. Beaumont v. Brown, 401 Mich. 80, 95-98; 257 N.W.2d 522 (1977), 

overruled on other grounds, Bradley v. Saranac Community Schools Bd. of Educ., 

455 Mich. 285; 565 N.W.2d 650 (1997). Binion's Complaint references all four of 

these "buzzwords", but fails to adequately plead the elements necessary to 

establish any one of them. As explained in detail below, Binion's Complaint 

provides "a formulaic recitation of the elements of a cause of action" - precisely 

what Twombly warns against. 

1. Intrusion 

"There are three necessary elements to establish a prima facie case of 

intrusion upon seclusion: (1) the existence of a secret and private subject matter; 

(2) a right possessed by the plaintiff to keep that subject matter private; and (3) the 

obtaining of information about that subject matter through some method 

objectionable to a reasonable man." Doe v. Mills, 212 Mich. App. 73, 88; 536 
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N.W.2d 824 (1995). An action becomes a tortious intrusion when it is 

unreasonable and highly offensive upon the seclusion of another. Prosser and 

Keeton on the Law of Torts §117, at 854 (5th ed. 1984). Such a claim "focuses on 

the manner in which information is obtained, not its publication; it is considered 

analogous to a trespass." Mills, 212 Mich. App. at 88 {citing Tobin v. Civil Service 

Comm., 416 Mich. 661, 672; 331 N.W.2d 184 (1982)). 

In Mills, protesters picketed in front of an abortion clinic holding signs 

displaying the names of women who were entering the clinic to have abortions. 

The court held that "intrusion does not exist where 'the only aspect of the 

contemplated disclosure offensive to the plaintiffs is the fact of disclosure, not the 

method by which it was obtained.'" Id. at 89 (internal citation omitted). 

For the reasons set forth below, Binion has failed to adequately allege any of 

the elements necessary to establish an intrusion claim. 

Existence of a secret and private subject matter. 

Binion claims that he "has a privacy interest in his appearance and medical 

a. 

condition." [Complaint, % 14.] The only information that Burke obtained 

regarding Binion's appearance is the photograph of Binion. Burke came across the 

photograph on Malphur's Instagram account and reposted it on his own Instagram 

account. Malphurs has over 900,000 followers on Instagram. [Ex. A, % 5.] As 

such, the photograph had already been publicly disseminated by the time Burke 

7 
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discovered it. Moreover, the photograph was initially posted on two different 

Instagram accounts opened by Binion and remains on both of those Instagram 

[Ex. C, http://instagram.com/jahmelbinion#; Ex. D, accounts to this day. 

http://instagram.com/istardboii23#.] In other words, Binion did nothing to keep his 

appearance private. The photograph itself cannot be construed to be a "secret and 

private subject matter." 

Burke was not even aware of Binion's medical condition when he posted the 

photograph. [Ex. A, f 8.] In fact, he did not even know that the photograph 

depicted a real person. [Ex. A, ^ 6.] Burke did not learn of Binion's medical 

condition until the story began receiving media attention. [Ex. A, t 9.] 

Consequently, even if Binion's medical condition could be construed as "secret 

and private subject matter," Burke did not obtain the information through improper 

methods. In any event, Binion has done nothing to keep his medical condition 

private. Rather, he has publicized it by accepting multiple television interviews in 

which he provided details about the condition. [Ex. B; Ex. E, 

http://www.mvfoxdetroit.com/storv/25345293/mich-mans-selfie-mocked-bv-

celebrities-on-social-media.] 

b. A right possessed by the plaintiff to keep the subject 

matter private 

Binion lost any rights he might otherwise have had to keep his appearance 

private by posting the disputed photograph of himself on Instagram. Every 
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Instagram user is advised that "[a] 11 photos are public by default which means they 

are visible to anyone using Instagram or on the instagram.com website." [Ex. F, 

http://instagram.com/about/faq/#. 1 Instagram affords users the option to "make 

[their] account private" such that "only people who follow [the user] on Instagram 

will be able to see [their] photos." [Ex. F.] An Instagram user who makes his or 

her account private has the option of accepting or rejecting requests by other 

Instagram users to follow that user on Instagram. If the Instagram user fails to 

make his/her account private, "anyone can subscribe to follow [their] photos." 

[Ex. F.] Instagram's terms and conditions implore Instagram users not to "post 

private or confidential information" and that "any Content will be non-confidential 

[Ex. G, http://instagram.eom/about/legal/terms/#.1 and non-proprietary." 

Instagram's Privacy Policy is clear that: 

By using our Service you understand and agree that we are providing 

a platform for you to post content, including photos, comments and 

other materials ("User Content"), to the Service and to share User 

Content publicly. This means that other Users may search for, see, 

use, or share any of your User Content that you make publicly 

available through the Service ... 

[Ex. H, http://instagram.com/about/legal/privacy/# (emphasis added).] The 

Privacy Policy further states: 

Any information or content that you voluntarily disclose for posting to 

the Service, such as User Content, becomes available to the public, as 

controlled by any applicable privacy settings that you set. To change 

your privacy settings on the Service, please change your profile 
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setting. 

that User Content may be re-shared by others. [Ex. H.] 

Once you have shared User Content or made it public, 

Burke found the photograph on Malphurs' Instagram account. [Ex. A, ^ 4.] 

There is no doubt that the photograph was public by the time Burke stumbled 

across it. In reality, the photograph became public as soon as Binion posted it on 

his own Instagram accounts without invoking the available privacy settings. The 

photograph remains publicly available on Binion's Instagram pages to this day, 

long after the photograph was removed by both Burke and Malphurs. 

As far as Binion's medical condition goes, Burke had no idea that the 

photograph depicted a real person or that the person in the photograph was 

suffering from a medical condition. [Ex. A, 6, 8.] Nor does Binion's 

Thus, Burke did nothing to publicize Binion's Complaint allege otherwise. 

medical condition. However, anyone familiar with the effects of ectodermal 

dysplasia, the medical condition from which Binion suffers, could have concluded 

from the photograph that Binion was suffering from the condition. Thus, by 

posting the photograph on his Instagram accounts, Binion was publicizing his own 

medical condition and forfeited the right to keep the information private. 

The obtaining of information about that subject 

matter through some method objectionable to a 

reasonable man. 

c. 

The only "information" that Burke obtained about the subject matter was the 

photograph of Binion, which he obtained from the Instagram account of Malphurs. 
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The photograph was also posted by Binion on his own Instagram accounts, which 

were accessible to any of the more than 150 million Instagram users. 

Typically, courts find intrusion where the information was obtained by a 

method that would be objectionable to a reasonable man. For example, courts have 

found the installation of two way mirrors to enable one person to observe another 

getting undressed as an intrusion. Harkey v. Abate, 131 Mich. App. 177; 346 

N.W.2d 74 (1983). Similarly, commentators have concluded that peering into 

windows and making unwanted phone calls constitute tortious intrusions. 

Bradshaw v. Michigan Nat'l Bank, 39 Mich. App. 354, 356; 197 N.W.2d 531 

(1972). 

No reasonable man, particularly in the age of social media, would find it 

objectionable to repost a photograph that someone else had already posted 

publicly. 

In order to establish an intrusion claim, Binion is required to establish all 

three elements set forth above. Even if all of the allegations in Binion's Complaint 

were true (which they are not), he cannot prove a single required element. 

2. Appropriation 

Invasion of privacy through appropriation occurs when a person uses 

another's name or likeness without permission, to their own pecuniary benefit. 

Restatement (Second) of Torts, §652C. Although Binion erroneously alleges that 
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"Defendants' publication of photos mocking the plaintiff constituted appropriation, 

for the defendants' advantage, of the plaintiffs name or likeness," there is no 

allegation that Burke posted the photograph of Binion for his pecuniary advantage 

or that Burke profited from posting Binion's photograph . [Complaint, ^ 18.] 

Burke removed the photograph upon learning that it depicted a real person and that 

Binion suffered from a rare medical condition. [Ex. A, ^ 13-14.] 

Additionally, it does not make sense that one could be found liable for 

appropriation based on information that is already public knowledge or something 

that the general public can easily obtain. As explained in detail above, Burke 

discovered the photograph on the Instagram account of Malphurs, a public figure 

with over 900,000 followers. The photograph had already been widely 

disseminated by the time Burke discovered it. Further, pursuant to Instagram's 

Privacy Policy, which Binion agreed to when he signed up for an Instagram 

account, the photograph was publicly available and accessible as soon as Binion 

posted it on his own Instagram accounts. [Ex. H.] 

For the aforementioned reasons, Binion cannot prove the elements required 

to establish an appropriation claim. 

3. Publicity 

Invasion of privacy by publicity involves the public disclosure of 

embarrassing private facts. See Beaumont, supra, 401 Mich, at 95-96. Binion 
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speciously alleges that "Defendants' publication of photos mocking the plaintiff 

constituted a public disclosure of embarrassing private facts about the plaintiff." 

[Complaint, ^ 16.] Pursuant to Twombly, "a formulaic recitation of the elements 

of a cause of action" is insufficient to survive a motion to dismiss on the pleadings. 

"Embarrassing private facts" consist of information that concerns the 

plaintiffs private life. Mills, 212 Mich. App. at 82. "A person who unreasonably 

and seriously interferes with another's interest in not having his affairs known to 

others or his likeness exhibited to the public is liable to the other." Beaumont, 401 

Mich, at 105. "This form of invasion of privacy requires that the disclosed 

information be highly offensive to a reasonable person and of no legitimate 

concern to the public." Sargent v. Barbara Ann Karmanos Cancer Institute, 2003 

WL 21359350 (E.D. Mich., Feb 7, 2003) {quoting Fry v. Ionia Sentinel-Standard, 

101 Mich. App. 725; 300 N.W.2d 687, 689 (1981)). 

Binion's Complaint fails to make clear what "embarrassing private facts" 

were publicly disclosed by Burke. The only "fact" that was publicized was the 

photograph of Binion, which had already been widely disseminated on Malphur's 

Instagram account and became publicly available to more than 150 million 

Instagram users as soon as Binion posted it on his own Instagram accounts. 

If Binion's claim is that he did not want people to know that he suffers from 

ectodermal dysplasia, Burke cannot be held liable. Burke did not create any 
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publicity regarding Bird on's medical condition because Burke was not even aware 

that Binion suffered from the condition (nor does Binion claim otherwise). Burke 

could not have publicized the information, nor is there any allegation that he did. 

If Binion's claim is that he did not want the photograph to be publicly 

displayed, he would not have posted the photograph to his Instagram accounts, 

where any of the more than 150 million Instagram users could find it and any one 

of them would have the ability and the express consent of Binion to share the 

photograph on their own Instagram account. The same photograph that remained 

on Burke's Instagram account for a very short time has remained posted on 

Binion's Instagram accounts since January 2014. Thus, Binion is the only person 

who has intentionally publicized and continues to publicize the allegedly 

"embarrassing private facts about the plaintiff." 

For the aforementioned reasons, Binion cannot prove the elements necessary 

to establish a claim for invasion of privacy by publicity. 

4. False Light 

False light actions arise when a publication to a broad array of people has 

occurred and the facts in that publication are false and cause damage to the 

plaintiff. The gravaman of this tort is that a defendant's publication "attribut[ed] to 

the plaintiff characteristics, conduct, or beliefs that were false and placed the 

plaintiff in a false position." Duran v. The Detroit News, 200 Mich. App. 622, 
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632; 504 N.W.2d 715 (1993). The two necessary elements to make out a false 

light claim are (1) publicity and (2) placement of the plaintiff in a false light in the 

public eye. Ledl v. Quik Pik Food Stores, Inc., 133 Mich. App. 583, 591; 349 

N.W.2d 529 (1984). The light in which the plaintiff is placed must be "highly 

offensive to a reasonable person." Early Detection Ctr, P. C. v. New York Life Ins 

Co., 157 Mich. App. 618, 630; 403 N.W.2d 830 (1986). Moreover, the defendant 

"must have had knowledge of or acted in a reckless disregard as to the falsity of 

the publicized matter and the false light in which the other would be placed." Id. 

In Rhoads v. Baker College et al, 2008 WL 4648972 (Mich. App. 2008), the 

plaintiff brought a claim for false light invasion of privacy based in part on the 

individual defendant allegedly passing out a leaflet to her neighbors with plaintiffs 

picture and identifying information that warned them to watch out for him. The 

court dismissed the claim, rejecting the plaintiffs argument that the posting of his 

picture "implicitly attributed to [him] characteristics and conduct that were false 

and placed [plaintiff] in a false position." Id. at * 6. The court emphasized that the 

photograph evinced the plaintiffs true likeness. Thus, "[e]ven if plaintiff could 

establish that the posting was broadcast to a large number of people, the posting 

did not constitute 'information that was unreasonable and highly objectionable by 

attributing to the plaintiff characteristics, conduct, or beliefs that were false and 

placed the plaintiff in a false position.'" Id. (internal citation omitted). 
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Binion erroneously claims that "the publication of photos mocking the 

plaintiff constituted publicity which placed the plaintiff in a false light in the public 

eye." [Complaint, ^ 17.] Binion's Complaint fails to explain how reposting a 

photograph that Binion voluntarily displayed on his own Instagram accounts 

placed Binion in a false light. Burke did nothing to alter the photograph and Burke 

did not make a single statement regarding the photograph, Binion or his medical 

condition. As in Rhoads, the photograph represented a true likeness of Binion. 

Binion cannot prove the elements necessary to establish a false light claim. 

C. Binion Cannot Establish a Claim for Intentional Infliction of 

Emotional Distress. 

The elements necessary to make out a prima facie case of intentional 

infliction of emotional distress include "(1) extreme and outrageous conduct; (2) 

intent or recklessness; (3) causation; and (4) severe emotional distress." Atkinson 

v. Farley, 171 Mich. App. 784, 788; 431 N.W.2d 95 (1988). Conduct is not 

considered "extreme and outrageous" if it is merely insulting. Rather, the 

defendant's conduct must be outrageous in character beyond all possible bounds of 

decency or must be extreme to the point of being atrocious and utterly intolerable 

based on community standards. Grochowalski v. DAIIE, 171 Mich. App. 771; 430 

N.W.2d 822 (1988). A defendant is not liable for "mere insults, indignities, 

threats, annoyances, petty oppressions or other trivialities." Mills, supra, 212 

Mich. App. at 91. 
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Michigan courts routinely dismiss intentional infliction of emotional distress 

claims for failure to demonstrate the requisite extreme and outrageous conduct. 

See e.g. Meek v. Michigan Bell Tel. Co., 193 Mich. App. 340, 346-47; 483 N.W.2d 

407 (1991) (court granted motion for summary disposition, dismissing intentional 

infliction of emotional distress claim premised on repeated harassing and 

derogatory comments about plaintiffs gender and religion by her supervisor and 

coworker); Warren v. June's Mobile Home Village & Sales, Inc., 66 Mich. App. 

386; 239 N.W.2d 380 (1976). 

Burke's conduct in sharing a photograph that was already posted on the 

Instagram account of Malphurs can hardly be characterized as extreme and 

outrageous. Burke did not make any comment directly related to the photograph, 

Binion or his medical condition. Even if one could infer that Burke was indirectly 

mocking Binion's appearance by posting the photograph, the case law is clear that 

mere insults are insufficient to establish intentional infliction of emotional distress. 

See e.g. Webster v. United Auto Workers, Local 51, 394 F.3d 436, 443 (6th Cir. 

2005) ("Webster was subject only to the kinds of insults and indignities that 

Michigan courts have determined are not properly the bases for a claim of 

intentional infliction of emotional distress."); Parker v. Fed. Exp. Corp., 2010 WL 

3803459 (E.D. Mich. Sept. 23, 2010) ("racial insults ... have been found 

insufficiently extreme or outrageous to support an intentional infliction of 
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emotional distress claim"); GrochoM'alski v. Detroit Auto. Inter-Ins. Exch., 171 

Mich. App. 771, 776; 430 N.W.2d 822, 824 (1988) ("The rough edges of our 

society still need a good deal of filing down and, in the meantime, plaintiffs must 

necessarily be expected and required to be hardened to a certain amount of rough 

language and to occasional acts that are definitely inconsiderate and unkind. ... 

The law will not intervene in every case where a plaintiffs feelings are hurt.") 

Moreover, although Binion makes the bald assertion that he has suffered 

severe emotional distress, there is absolutely no evidence to support the claim. The 

same photograph that was posted on Burke's Instagram account for a short time 

has remained on Binion's Instagram accounts since January 2014. The media 

crucified all three Defendants for their apparent insensitivity (despite the fact that 

Burke had no idea that the picture was real or that the person depicted suffered 

from a medical condition). The incident resulted in a groundswell of positive 

attention and support for Binion. Binion started a Facebook Group called "Hug 

Don't Judge" which currently has 22,489 Members. [Ex. I, 

https://www.facebook.com/# !/groups/2344864600815 70/.1 

Moreover, when Burke called Binion to apologize and offer to provide him 

tickets to an upcoming Pistons/Jazz game, Binion told Fox 2 reporter Randy 

Wimbley that Burke's apology was sincere and that he intended to take him up on 
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Ms offer. Apparently the "severe emotional distress" came later when Binion's 

head became filled with dollar signs. 

Binion cannot prove the elements necessary to establish a claim for 

intentional infliction of emotional distress. 

D. Binion Cannot Establish a Claim for Defamation. 

The four essential elements of an action for defamation are (1) a false and 

defamatory statement concerning the plaintiff; (2) an unprivileged publication to a 

third party; (3) fault amounting to at least negligence on the part of the publisher; 

and (4) either actionability of the statement irrespective of special harm 

(defamation per se) or the existence of special harm caused by the publication 

(defamation per quod). Rouch v. Enquirer & News, 440 Mich. 238, 251; 487 

"A communication is defamatory if, under all the N.W.2d 205 (1992). 

circumstances, it tends to so harm the reputation of an individual that it lowers the 

individual's reputation in the community or deters others from associating or 

dealing with the individual." Kefgen v. Davidson, 241 Mich. App. 611, 617; 617 

N.W.2d 351 (2000). 

Moreover, for a statement to be defamatory, it must be reasonably 

interpreted as stating actual facts about the plaintiff, as opposed to being mere 

opinion. Ireland v. Edwards, 230 Mich. App. 607, 617; 584 N.W.2d 632 (1998). 

Even when defamation allegedly takes place "by implication," a plaintiff bears the 
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burden of specifically pleading those precise statements that form the basis of the 

complaint. Royal Palace Homes, Inc. v. Channel 7 of Detroit, Inc., 197 Mich. 

App. 48, 52; 495 N.W.2d 392 (1992). If a defendant can demonstrate that the 

statements about the plaintiff are true, those statements cannot be defamatory. 

Porter v City of Royal Oak, 214 Mich. App. 478, 485-86; 542 N.W.2d 905 (1995). 

Binion's Complaint does not attribute a single statement to Burke. In fact, 

Burke did not make a single comment about the photograph, Binion or his medical 

condition. Burke did nothing more than post a true and accurate photograph of 

Binion - the same photograph that Binion voluntarily made public by posting on 

his own Instagram accounts without invoking any of the available privacy settings. 

Binion contends that "[t]he defendants' communications were false because 

the plaintiffs medical condition is not an appropriate reason for mockery, ridicule 

and shame." [Complaint, 29 ] Binion's allegation makes no sense. First, Burke 

was unaware of Binion's medical condition and never made any mention of it. 

Moreover, even assuming arguendo that Burke had mocked Binion's medical 

condition, he would not have defamed Binion unless he made a false statement 

about Binion's medical condition - which he clearly did not. 

Binion erroneously claims that the "defendants' communications clearly 

implied that the plaintiff was an appropriate object of mockery, ridicule and 

shame" and that "[t]he defendants' communications had the effect of lowering the 
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plaintiffs reputation in the eyes of those who respected the views and opinions of 

the defendants.'* [Complaint, ^ 27-28.] It would be a sad commentary on our 

society if a photograph depicting Binion's physical abnormalities caused by a rare 

medical condition would lower Binion's reputation. In reality, as explained in 

section II.C above, it has had the opposite effect. 

Even assuming arguendo that Burke was suggesting that Binion's 

appearance was worthy of ridicule, that would not be sufficient to make out a 

defamation claim. Courts from around the country have held that insults and other 

derogatory comments are insufficient to establish a defamation claim. See e.g. 

Weiner v. Doubleday & Co., Inc., 142 A.D.2d 100, 104-5; 535 N.Y.S.2d 597 

(1988) ("Although we disapprove Mrs. Berenice Bradshaw's derogatory reference 

to plaintiff as a 'big, fat, ugly Jew', we find that it is a mere epithet, and, in this 

State there can be no action for libel based upon opinion, expressed in the form of 

epithets."); Grillo v. John Alden Life Ins. Co. et al, 939 F. Supp. 685, 688 (D. 

Minn. 1996) (court dismissed plaintiffs defamation claim because defendant's 

epithets directed at plaintiff, including that he was "short and stupid" and a "dago 

guinea ... are matters not susceptible of empirical determination ... [and] are not 

capable of being proven true or false."); Trovers v. Shane, 4 Mass. L. Rptr. 141 

(1995) (court dismissed plaintiffs defamation claim premised on defendant's 

statement that the plaintiff was "nothing but a fat, fucking, disgusting bitch" 
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because "[t]he cause of action for defamation, be it libel or slander, provides no 

redress for epithets, rhetorical hyperbole, or pure statements of opinion"). 

Finally, even if Binion could establish that his reputation was damaged by 

Burke posting the photograph on Instagram, under Michigan's defamation statute, 

MCL 600.2911, Binion would only be entitled to recover economic damages. 

Specifically, MCL 600.2911(7) provides that "[a]n action for libel or slander shall 

not be brought based upon a communication involving a private individual unless 

the defamatory falsehood concerns the private individual and was published 

negligently. Recovery under this provision shall be limited to economic damages 

including attorney fees." 

In Glazer v. Lamkin, 201 Mich. App. 432, 436-37; 506 N.W.2d 570 (1993), 

the court held that private plaintiffs are limited to economic damages where the 

publication of the defamatory falsehood is negligent. Given that Binion has not 

alleged that Burke published the photograph with any actual malice^ and, in fact, 

alleges negligence in count IV of his Complaint, Binion cannot possibly be entitled 

to anything other than economic damages. However, Binion has failed to allege 

that he suffered any economic damages in his Complaint.4 

3 Burke had never met Binion and did not even know that the photograph was 

real when he posted it on Instagram. Clearly, Burke was not acting with any 

malice toward Binion by posting the photograph. 
4 Binion is precluded from pursuing exemplary or punitive damages under MCL 

600.291 l(2)(b) since the photograph was removed from Burke's Instagram 
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Binion cannot prove the elements necessary to establish a defamation claim. 

E. Binion Cannot Establish a Claim for General Negligence. 

"To establish a prima facie case of negligence, a plaintiff must prove four 

elements: (1) a duty owed by the defendant to the plaintiff, (2) a breach of that 

duty, (3) causation, and (4) damages." Case v. Consumers Power Co., 463 Mich. 

1, 6; 615 N.W.2d 17, 20 (2000). A negligence action may only be maintained if a 

legal duty exists that requires the defendant to conform to a particular standard of 

conduct in order to protect others against unreasonable risks of harm. Maiden v. 

Rozwood, 461 Mich. 109, 131; 597 N.W.2d 817 (1999). This analysis requires a 

determination whether the relationship of the parties is the sort that a legal 

obligation should be imposed on one for the benefit of the other. Id. One of the 

factors that courts consider in determining whether the defendant owes a duty to 

the plaintiff is the existence of a relationship between the parties. Buczkowski v. 

McKay, 441 Mich. 96, 100; 490 N.W.2d 330 (1992). 

Binion makes no attempt to explain what duty Burke could have possibly 

owed him. Rather, Binion simply contends that "[t]he defendants mocked and 

account before it was even necessary for Binion to request a retraction. The 

Michigan Supreme Court has ruled that this statutory provision only permits 

exemplary and punitive damage recovery if common law malice amplified the 

injury to the plaintiffs feelings. See e.g. Peisner v. Detroit Free Press, 421 Mich. 

125, 136; 364 N.W.2d 600 (1984) (exemplary and punitive damages may not be 

awarded absent finding that defendant acted with common law malice, i.e., ill will 

or bad faith, in publishing libel). 
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ridiculed the plaintiff, a person completely unknown to themselves, in public 

forums where their activity would be widely disseminated" and that "[s]uch 

conduct violates the general duty to conform to the legal standard of reasonable 

conduct in the light of the apparent risk." [Complaint, 32, 34.] Burke had 

never met Binion before and did not even know that the photograph depicted a real 

Burke's relationship with Binion was precisely the same as the person. 

relationship between Binion and any of the more than 150 million users of 

Like every one of those users, Binion had the option to make his Instagram. 

Instagram accounts private. If he had exercised that option, he would have been 

able to control who could view the photographs that he posted. 

Instead, Binion chose to keep his accounts public. As a result, every 

Instagram user was able to view his photographs. In addition, Binion explicitly 

authorized Burke and any of the more than 150 million Instagram users to share 

the content that he posted. Specifically, Binion acknowledged that "other Users 

may search for, see, use, or share any of your User Content that you make publicly 

available through the Service ..." [Ex. H.] The Privacy Policy further states that 

"[o]nce you have shared User Content or made it public, that User Content may be 

re-shared by others." [Ex. H.] 

In addition, every Instagram user was authorized to post comments about 

Binion's photographs and, unfortunately, many of them did just that. The same 
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photograph that Burke posted and removed within one day remains on Binion's 

Instagram accounts and contains numerous comments mocking, insulting and/or 

Burke, on the other hand, did not make a single comment ridiculing Binion. 

directly about the photograph, Binion or his medical condition. Yet, not 

surprisingly, the only individuals who offended Binion sufficiently to be named in 

a lawsuit were the three most affluent individuals. 

Burke did not owe any duty to Binion to keep his photographs private. Nor 

did he have any duty to prevent others from commenting on Binion's photographs, 

whether those comments were positive or negative. Without a duty, there cannot 

be a breach. Binion cannot prove the elements necessary to establish a general 

negligence claim. 

III. CONCLUSION 

For the aforementioned reasons, Burke respectfully requests that this Court 

dismiss Binion's Complaint in its entirety pursuant to Fed. R. Civ. P. 12(b)(6) or, 

in the alternative, that the Court grant summary judgment in favor of Burke, 

pursuant to Fed. R. Civ. P. 56. 
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Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Kevin B. Hirsch 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248)351-3000 

khirsch@j affelaw. com 

Dated: September 11, 2014 

CERTIFICATE OF SERVICE 

I hereby certify that on September 12, 2014,1 caused the Motion to Dismiss 

and/or for Summary Judgment to be electronically filed with the Clerk of the Court 

using the ECF system, which sent notification of such filing upon all ECF 

Participants. 

Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Kevin B. Hirsch 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248)351-3000 

khirsch@j affelaw. com 
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INDEX OF EXHIBITS TO 

MOTION TO DISMISS AND/OR FOR SUMMARY JUDGMENT 

A. Affidavit of Trey Burke 

Fox Detroit Report, "Shaq, others apologize to man with genetic disorder". B 

C. Binion Instagram page 1 

D. Binion Instagram page 2 

Fox Detroit Report, "Mich, man's selfie mocked by celebrities on social 

media". 

F. Instagram Faq 

G. Instagram Terms 

H. Instagram Privacy Policy 

I. Hug Don't Judge Facebook Page 

2595397.1 
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UNITED STATES DISTRICT COURT 

IN THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

JAHMEL BENTON, 

Plaintiff, Case No; 

Hon. 

v 

MCCCNo: 14-2983-NO 

SHAQUILLE O'NEAL. ALFONSO CLARK 

"TREY" BURKE, III and JUAQUIN MALPHURS 

a/k/a WAKA FLOCKA FLAME, 

Hon. John C. Foster 

Defendants. 

JOHN W. HENKE, III (P39294) 

HENKE LAW GROUP 

MICHAEL F. JACOBSON (P47059) 

KEVIN B. HIRSCH (P58757) 

JAFFE, RAITT, HEUER & WEISS, P.C. Attorney for Plaintiff 

29800 Telegraph Road 

Southfield, MI 48034 

(248) 353-6500 

Attorney for Defendant 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034 

(248)351-3000 jwhenke@aol.com 

mjacobson@j affelaw.com 

khirsch@i affelaw. com 

AFFIDAVIT OF .ALFONSO CLARK "TREY" BURKE. Ill 

STATE OF MICHIGAN ) 

) SS: 

COUNTY OF OAKLAND ) 

I, Alfonso Clark "Trey" Burke, III, being first duly sworn, and having personal 

knowledge of the matters set forth herein, would be competent to testify to the following if called 

as a witness: 

I am 21 years old and am currently an NBA player for the Utah Jazz. From 2011 

to 2013,1 was a student-athlete at the University of Michigan. 
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I have a typical locker-room relationship with my close friend and teammate, Ian 2. 

Clark ("Clark"). 

3, Clark and I often razz each other and occasionally do so through social media. 

4. In April 2014,1 reposted a picture that I found on co-Defendant and professional 

rapper Juaquin Malphurs a/k/a Waka Flocka Flame's ("Malphurs") Instagram account, 

5. Malphurs is a public figure, who has over 900,000 followers on Instagram. 

6. I believed that the picture had been photoshopped and had no idea that the picture 

was of a real person. 

7. I re-posted the picture on my own Instagram account with the caption "Hacked by 

@Ian Clark". 

8. I had no idea that the photograph depicted Plaintiff Jahmel Binion ("Binion") or 

that Mr. Binion suffered from a medical condition that affected his appearance. 

9. I did not learn of Binion's medical condition until the story began receiving media 

attention. 

I have never met Defendant Shaquille O'Neal or Malphurs and I never saw the 10, 

photograph allegedly posted by O'Neal until it received widespread media publicity, I never 

reposted any photograph from O'Neal's Instagram account. 

11. The on]y photograph" that ever appeared on ray Instagram account related to this 

litigation is the photograph of Binion that I discovered on Malphurs' Instagram account. This 

was the same photograph that appeared (and continues to appear) on multiple Instagram accounts 

set up by Binion. 
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I never directed any negative comments at Binion nor did I ever make a single 12. 

comment about the photograph itself, Binion or his medical condition. 

As soon as I discovered that the picture was real and that the person depicted in 13. 

the photograph suffered from a rare medical condition that caused certain physical abnormalities, 

I was ashamed and remorseful. 

14. I removed the picture from my Instagram account and sought out and contacted 

Binion to apologize for my offensive conduct. 

15. I offered to host Binion at a Detroit Pistons/Utah Jazz game during the upcoming 

season. 

16. Binion graciously accepted my apology and indicated that he intended to take me 

up on the offer to attend the game. 

17. I was sincere in my apology to Binion and have done everything in my power to 

learn and grow from the incident. 

I was blindsided by the instant lawsuit which was served on me while I was 18. 

running a youth basketball camp in Ann Arbor, Michigan. 

Alfonso CTarTc "Trey'TJurke 

DON1ELLE DEBORAH FALL 

N o t a r y P u b l i c , S t a t e of M i c h i g a n 

C o u n t y of Oak land 

My C o m m i s s i o n E x p i r e s 0 2 - 0 4 - 2 0 1 5 

A s M c t g i n t h ® C o u n t y o f 

Subscribed and sworn before me 

this day of S^ptsrcoex^ 2014 

Notary Public 

' , County, 

My Commission Expires: 

Acting in the County of _ _ 
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C 

Shaq, others apo 

man with genetic disorder 

A 

Posted: Apr 30. 2014 7:12 AM EOT 
Updated: Apr 30, 2014 5:47 PM EOT 

By myFOXDetroit.com Staff - email 

SOUTHFIELD, Mich. (WJBK) Shaquille O'Neal has apologized for mocking a Madison 
Heights, Mich, man with a rare B! genetic disorder on social media, 

O'Neal tweeted Tuesday, 'Made a new friend today when I called and apologized to Jahmel 
Binion. Great Dude," 

Several celebrities. Including O'Neal, were heavily criticized on social media for teasing Binion, 

who has ectodermal dysplasia, a condition characterized by a reduced ability to sweat, missing 
teeth and abnormal hair growth, 

Binion told FOX 2'$ Randy Wimbley he's been teased his whole life, but never thought he'd be 
bullied after posting a selfie on Instagram. He says people began recognizing him after O'Neal 
posted a side-by-side comparison of himself making a contorted face and Binion's selfie and 
the caption; "Smile today." 

Binion says O'Neal told him on the phone he didn't realize the photo was of a real person, and 
thought it was photoshopped. The photo on O'Neal's Instagram has since been taken down. 

Former University of Michigan athlete Trey Burke and Atlanta rapper Waka Flocka Flame also 
joined in on the teasing, but also apologized Tuesday. 

"'I wanna apologize to Jahmel Binion for being a *ss and making a mockery of him," Flame 
tweeted. 

As for Burke, officials with the Utah Jazz say he also called Binion to apologize and invited him 

to the Palace of Auburn Hills next season when the Jazz play the Pistons. 

In an email sent to FOX 2, Burke's mother also offered an apology from the Burke family, 
saying they are very sorry Jahmel "had to endure this embarrassment" and that Trey is "very 
remorseful." The Utah Jazz confirmed the email was sent from her. 

Since then, Binion has launched his own anti-bu!lying campajan Ef, called Hugs Don't Judge. 
In less than a week, the group has more than 10,000 members on Facebook from around the 
world. 

Now, Binion says he's thinking about speaking In classrooms and hopes O'Neal, Flame and 

Burke will take part in raising awareness about ectodermal dysplasia. 
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Jahmel Youreastar Binion - Instagram Profile - INK361 8/11/2014 

Feed You Blog 

SPECIALS : PROMOTE ; PHONE GADGETS j MARKET | SHARE YOUR IDEAS 

CONTACT INK361 

¥ o Jahmel Youre Follow 

I view stats 243 posts 0 albums 1.5K followers 188 following inl^Trcl5i(
:
n/jstardboii23 

�GOD �FAMILY �MONEY �YOU'RE A STAR "SUPPORT HUG DONT JUDGE:: Website: 
www.fac ebook, com/g rou ps/234486460081570/ 

£ 

jstardboii23 

o o 10 

1/34 http://inl<361.com/app/users/ig-235351099/photos 

2:14-cv-13454-AC-DRG   Doc # 3-5   Filed 09/12/14   Pg 2 of 3    Pg ID 62

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

8/11/2014 Jahmel Youreastar Binion- Instagram Profile - INK361 

Mmjm 

h 

i 
jstardboii23 

156 94 0 

i f " � * 

f r t 

jstardboii23 

20 0 0 

http://inl<361.corrVapp/users/ig-235351099/photos 27/34 
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3 Q / M O 

Mich, man's selfie mocked by celebrities on 

social media 
Posted: Apr 25, 2014 6:01 PM EOT 
Updated: Apr 30 2014 6:38 PM EDT 

By myFOXDetroit.com Staff - email 

MADISON HEIGHTS, Mich. (WJBK) - Jahmei Binion of Madison Heights, Mich, has the rare Ej 

disorder ectodermal dysplasia, a condition characterized by a reduced ability to sweat, rnli i fng 

teeth and abnormal hair growth. 

He tells FOX 2's Randy Wimbley he's been getting teased his whole life, but never thought 

he'd be bullied by celebrities after posting a "selfie" on social media. 

He says people began recognizing him from a picture on Shaquille O'Neal's Instagram 

account. Former University rif of Michigan athlete Trey Burke and rapper Waka Flocka Flame 

are also said to haveinsojoined in on the teasing. 

The photo on Shaq's Instagram has been taken down. 

Wimbley contacted Shaq via Twitter, officials with Burke's team, Utah Jazz r*?, and Waka 

Flocka Flame's record label. No one responded. 

Binion says this has inspired him to start an anti-bullying campaign o? on Facebook called 'Hug 

Don't Judge.' 

UPDATED TO ADD: Binion received apologies from all three via Twitter and personal 

PhgDi-gg!!^-

RECOMMENDED VIDEOS Promoted by Taboola 
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Kercheval gateway to Making Grilled Honey 

open between Detrol... Chicken Pesto Pasta 

Here's How a 

Caribbean Sailing Va... 
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Next Big Thing in High-

Tech Stock to Watch 

Dairy Queen Miracle 10 Natural Ways to 

Treat Day to benefit... Boost Testosterone 

Remedy Health VentureCapital News 

eamnmffp 
The latest on the 

Palmer Park murder 

FROM AROUND THE WEB YOU MIGHT BE INTERESTED IN 

� The Ultimate Block Party gets fans ready 

for tonight's fun 

' Mother opens up about the allegations 

against her son in the death of Armada 

teen 

' Residents held 'hostage' by wasps 

' Jalen Rose brings a-list cast to celebrity 

golf outing 

� Imposter officers tie up victims, steal 

vehicle 

' Bring on the Bots to Boost Employee 

Bliss (Not Impossible Now) 

� Discover San Francisco (Stanford Court) 

� 10 Japanese Travel Tips for Visiting 

America (GoWeioveiunfo) 

' Getting your student a credit card 

(Bankrate) 

� Never Pay For Wine You Don't Like 

A g a i n ! (Popdust) 

� 7 Celebrity Addictions & Their Attempt 

A t R p r n v p r v � �� -� * 
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ABOUT 

FAQ 
Company 

This is a short list of our most frequently asked questions. For more information about Instagram, or if you need support, 

please visit our support center. Jobs 

FAQ What is Instagram? 

Instagram is a fun and quirky way to share your life with fr iends through a series of pictures, Snap a photo with your 

mobi le phone, then choose a filter to transform the image into a memory to keep around forever. We're building 

Instagram to al low you to experience moments in your fr iends' lives through pictures as they happen. We imagine a 

wor ld more connected through photos. 

LEGAL 

Terms 

How much Is your app? 

$0.00 - available for free in the Apple App Store and Google Play store. 

Privacy 

API Terms 

Where does the name come from? 
Libraries 

When we were kids we loved playing around with cameras. We loved how different types of old cameras marketed 

themselves as "instant" - something we take for granted today. We also felt that the snapshots people were taking were 

kind of like telegrams in that they got sent over the wire to others - so w e f igured why not combine the two? 

How did the idea come about? 

We love taking photos. We always assumed taking interesting photos required a big bulky camera and a couple years 

of art school. But as mobi le phone cameras got better and better, w e decided to chal lenge that assumption. We created 

Instagram to solve three simple problems: 

1. Mobile photos always come out looking mediocre. Our awesome looking filters transform your photos into 

professional-looking snapshots. 

2. Sharing on multiple platforms is a pain - we help you take a picture once, then share it (instantly) on multiple 

services. 

3. Most uploading experiences are clumsy and take forever - we 've optimized the exper ience to be fast and efficient. 

What other services are you compatible with? 

Currently, you can share your photos on a photo-by-photo basis on Flickr, Facebook, and Twitter. Additionally, if you 

specify a location with your photo, you can opt to have us check you in on Foursquare. Going forward, we plan on 

support ing additional services but have nothing else to announce at this time. 

Are you hiring? 

Absolutely, yes, If you're a talented engineer or designer we want to talk to you. Check out our jobs page. 

I have a technical problem or support issue I need resolved, who do I email? 

The best way to get in touch with us is to visit our support center. 

Is there an API or developer program? 

Developers can register for our api at our developer site. 

How does privacy work? 

We have adopted a fo l lower model that means if you're "public" on Instagram, anyone can subscribe to fol low your 

photos. We do, however, have a special private option. In this mode, a user can make sure he/she must approve all 

fol low requests before they go through. 

Who can see my photos? 

All photos are public by default which means they are visible to anyone using Instagram or on the instagram.com 

website. If you choose to make your account private, then only people who fol low you on Instagram will be able to see 

your photos. 

How can I print my photos? 

We save all the photos you process with Instagram to your camera roll. You can then sync with your computer and print 

as many as you'd like. 

When are you going to make the app for Blackberry, Windows Phone 7, iPad, etc? 

We are currently work ing on making the iPhone and Andro id experiences as solid as possible. Only then will we 

consider other platforms, but currently we have nothing to announce. 
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ABOUT 

Terms of Use 
Company 

These Terms of Use are effective on January 19, 2013. To access our previous Terms of Use, please click here. 

Jobs 

By accessing or using the Instagram website, the Instagram service, or any applications (including mobile applications) 

made available by Instagram (together, the "Service"), however accessed, you agree to be bound by these terms of use 

("Terms of Use"). The Service is owned or control led by Instagram, LLC ("Instagram"). These Terms of Use affect your 

legal rights and obligations. If you do not agree to be bound by all of these Terms of Use, do not access or use the 

Service. 

FAQ 

LEGAL 

There may be t imes when w e offer a special feature that has its own terms and condit ions that apply in addition to 

these Terms of Use. In those cases, the terms specific to the special feature control to the extent there is a conflict with 

these Terms of Use. 

Terms 

Privacy 

ARBITRATION NOTICE: EXCEPT IF YOU OPT-OUT AND EXCEPT FOR CERTAIN TYPES OF DISPUTES DESCRIBED 

IN THE ARBITRATION SECTION BELOW, Y O U AGREE THAT DISPUTES BETWEEN Y O U A N D INSTAGRAM WILL BE 

RESOLVED BY BINDING, INDIVIDUAL ARBITRATION AND Y O U WAIVE YOUR RIGHT TO PARTICIPATE IN A CLASS 

ACTION LAWSUIT OR CLASS-WIDE ARBITRATION. 

API Terms 

Libraries 

Basic Terms 

1. You must be at least 13 years old to use the Service. 

2. You may not post violent, nude, partially nude, discriminatory, unlawful, infringing, hateful, pornographic or sexually 

suggest ive photos or other content via the Service. 

3. You are responsible for any activity that occurs through your account and you agree you will not sell, transfer, 

l icense or assign your account, fol lowers, username, or any account rights. With the except ion of people or 

businesses that are expressly authorized to create accounts on behalf of their employers or clients, Instagram 

prohibits the creation of and you agree that you will not create an account for anyone other than yourself. You also 

represent that all information you provide or provided to Instagram upon registration and at all other t imes will be 

true, accurate, current and complete and you agree to update your information as necessary to maintain its truth and 

accuracy. 

4. You agree that you will not solicit, collect or use the login credentials of other Instagram users. 

5. You are responsible for keeping your password secret and secure. 

6. You must not defame, stalk, bully, abuse, harass, threaten, impersonate or intimidate people or entities and you 

must not post private or confidential information via the Service, including, wi thout limitation, your or any other 

person's credit card information, social security or alternate national identity numbers, non-public phone numbers or 

non-public email addresses. 

7. You may not use the Service for any illegal or unauthorized purpose. You agree to comply wi th all laws, rules and 

regulations (for example, federal, state, local and provincial) appl icable to your use of the Service and your Content 

(defined below), including but not l imited to, copyright laws. 

8. You are solely responsible for your conduct and any data, text, fi les, information, usernames, images, graphics, 

photos, profiles, audio and video clips, sounds, musical works, works of authorship, applications, links and other 

content or materials (collectively, "Content") that you submit, post or display on or via the Service, 

9. You must not change, modify, adapt or alter the Service or change, modify or alter another websi te so as to falsely 

imply that it is associated with the Service or Instagram. 

10. You must not access Instagram's private API by means other than those permit ted by Instagram. Use of Instagram's 

API is subject to a separate set of terms available here: http:/ / instagram.com/about/ legal/terms/api/ ("API Terms"). 

11. You must not create or submit unwanted email, comments, likes or other forms of commercial or harassing 

communicat ions (a/k/a "spam") to any Instagram users. 

12. You must not use domain names or web URLs in your username wi thout prior written consent from Instagram. 

13. You must not interfere or disrupt the Service or servers or networks connected to the Service, including by 

transmitting any worms, viruses, spyware, malware or any other code of a destructive or disruptive nature. You may 

not inject content or code or otherwise alter or interfere with the way any Instagram page is rendered or displayed in 

a user's browser or device. 

14. You must comply with Instagram's Community Guidelines, available here: 

http:/7help.instagram.coii i /customer/portal/art icles/262387-cornmunity-guidelines. 

15. You must not create accounts with the Service through unauthor ized means, including but not limited to, by using an 

automated device, script, bot, spider, crawler or scraper, 

16. You must not attempt to restrict another user f rom using or enjoying the Service and you must not encourage or 

facilitate violations of these Terms of Use or any other Instagram terms. 

17. Violat ion of these Terms of Use may, in Instagram's sole discretion, result in termination of your Instagram account. 

You understand and agree that Instagram cannot and will not be responsible for the Content posted on the Service 

and you use the Service at your own risk. If you violate the letter or spirit of these Terms of Use, or otherwise create 

risk or possible legal exposure for Instagram, we can stop providing all or part of the Service to you. 

General Conditions 
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at any t ime, and wi thout liability to you. You can deactivate your Instagram account by logging into the Service and 

complet ing the form available here: https:/ / instagram.com/accounts/remove/request/. If w e terminate your access to 

the Service or you use the form detai led above to deactivate your account, your photos, comments, likes, 

fr iendships, and all other data will no longer be accessible through your account (e.g., users wil l not be able to 

navigate to your usemame and view your photos), but those materials and data may persist and appear within the 

Service (e.g., if your Content has been reshared by others). 

2. Upon termination, all licenses and other rights granted to you in these Terms of Use will immediately cease. 

3. We reserve the right, in our sole discretion, to change these Terms of Use ("Updated Terms") from t ime to time. 

Unless w e make a change for legal or administrative reasons, we will provide reasonable advance notice before the 

Updated Terms become effective. You agree that w e may notify you of the Updated Terms by posting them on the 

Service, and that your use of the Service after the effective date of the Updated Terms (or engaging in such other 

conduct as w e may reasonably specify) constitutes your agreement to the Updated Terms, Therefore, you should 

review these Terms of Use and any Updated Terms before using the Service. The Updated Terms will be effective 

as of the t ime of posting, or such later date as may be specif ied in the Updated Terms, and will apply to your use of 

the Service from that point forward. These Terms of Use will govern any disputes arising before the effective date of 

the Updated Terms. 

4. We reserve the right to refuse access to the Service to anyone for any reason at any time. 

5. We reserve the right to force forfeiture of any usemame for any reason. 

6. We may, but have no obligation to, remove, edit, block, and/or monitor Content or accounts containing Content that 

we determine in our sole discretion violates these Terms of Use. 

7. You are solely responsible for your interaction with other users of the Service, whether onl ine or offl ine. You agree 

that Instagram is not responsible or liable for the conduct of any user, Instagram reserves the right, but has no 

obligation, to monitor or become involved in disputes between you and other users. Exercise common sense and 

your best j udgmen t when interacting wi th others, including when you submit or post Content or any personal or 

other information. 

8. There may be links from the Service, or from communicat ions you receive from the Service, to third-party web sites 

or features, There may also be links to third-party web sites or features in images or comments within the Service. 

The Service also includes third-party content that we do not control, maintain or endorse. Functionality on the 

Service may also permit interactions between the Service and a third-party web site or feature, including 

applications that connect the Service or your profi le on the Service wi th a third-party web site or feature. For 

example, the Service may include a feature that enables you to share Content from the Service or your Content with 

a third party, which may be publicly posted on that third party's service or application. Using this functionality 

typically requires you to login to your account on the third-party service and you do so at your own risk. Instagram 

does not control any of these third-party web services or any of their content. You expressly acknowledge and 

agree that Instagram is in no way responsible or liable for any such third-party services or features. YOUR 

CORRESPONDENCE AND BUSINESS DEALINGS WITH THIRD PARTIES FOUND THROUGH THE SERVICE ARE 

SOLELY BETWEEN YOU AND THE THIRD PARTY. You may choose, at your sole and absolute discretion and risk, to 

use applications that connect the Service or your profile on the Service with a third-party service (each, an 

"Application") and such Application may interact with, connect to or gather and/or pull information f rom and to your 

Service profile. By using such Applications, you acknowledge and agree to the fol lowing: (i) if you use an Application 

to share information, you are consenting to information about your profi le on the Service being shared; (ii) your use 

of an Appl icat ion may cause personally identifying information to be publicly disclosed and/or associated with you, 

even if Instagram has not itself provided such information; and (iii) your use of an Application is at your own option 

and risk, and you will hold the Instagram Parties (defined below) harmless for activity related to the Application. 

9. You agree that you are responsible for all data charges you incur through use of the Service. 

10. We prohibit crawling, scraping, caching or otherwise accessing any content on the Service via automated means, 

including but not l imited to, user profiles and photos (except as may be the result of standard search engine 

protocols or technologies used by a search engine with Instagram's express consent). 

Rights 

1. Instagram does not claim ownership of any Content that you post on or through the Service. Instead, you hereby 

grant to Instagram a non-exclusive, fully paid and royalty-free, transferable, sub-licensable, wor ldwide license to use 

the Content that you post on or through the Service, subject to the Service's Privacy Policy, available here 

http:// instagram.com/legal/privacy/, including but not l imited to sections 3 ("Sharing of Your Information"), 4 ("How 

We Store Your Information"), and 5 ("Your Choices About Your Information"). You can choose who can view your 

Content and activities, including your photos, as described in the Privacy Policy. 

2. Some of the Service is supported by advertising revenue and may display advert isements and promotions, and you 

hereby agree that Instagram may place such advertising and promot ions on the Service or on, about, or in 

conjunct ion with your Content. The manner, mode and extent of such advertising and promotions are subject to 

change wi thout specific notice to you. 

3. You acknowledge that we may not always identify paid services, sponsored content, or commercial communicat ions 

as such, 

4. You represent and warrant that: (i) you own the Content posted by you on or through the Service or otherwise have 

the r igh t to grant the rights and licenses set forth in these Terms of Use; (ii) the posting and use of your Content on 

or through the Service does not violate, misappropriate or infringe on the rights of any third party, including, without 

limitation, privacy rights, publicity rights, copyrights, t rademark and/or other intellectual property rights; (iii) you agree 

to pay for all royalties, fees, and any other monies owed by reason of Content you post on or through the Service; 

and (iv) you have the legal right and capacity to enter into these Terms of Use in your jurisdiction. 

5. The Service contains content owned or l icensed by Instagram ("Instagram Content"). Instagram Content is protected 
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t rademark, service mark or other proprietary rights notices incorporated in or accompanying the Instagram Content 

and you will not reproduce, modify, adapt, prepare derivative works based on, perform, display, publish, distribute, 

transmit, broadcast, sell, license or otherwise exploit the Instagram Content, 

6. The Instagram name and logo are trademarks of Instagram, and may not be copied, imitated or used, in whole or in 

part, wi thout the prior written permission of Instagram, except in accordance wi th our brand guidelines, available 

here: http://help,instagram.com/cListomer/portal/articles/182487. In addition, all page headers, custom graphics, 

button icons and scripts are service marks, t rademarks and/or trade dress of Instagram, and may not be copied, 

imitated or used, in whole or in part, without prior wri t ten permission from Instagram. 

7. Al though it is Instagram's intention for the Service to be available as much as possible, there will be occasions when 

the Service may be interrupted, including, wi thout limitation, for scheduled maintenance or upgrades, for emergency 

repairs, or due to failure of te lecommunicat ions links and/or equipment. Also, Instagram reserves the right to remove 

any Content f rom the Service for any reason, without prior notice. Content removed from the Service may cont inue 

to be stored by Instagram, including, without limitation, in order to comply with certain legal obligations, but may not 

be retrievable wi thout a valid court order. Consequent ly, Instagram encourages you to maintain your own backup of 

your Content. In other words, Instagram is not a backup service and you agree that you will not rely on the Service 

for the purposes of Content backup or storage. Instagram will not be liable to you for any modification, suspension, 

or discont inuat ion of the Services, or the loss of any Content. You also acknowledge that the Internet may be 

subject to breaches of security and that the submission of Content or other information may not be secure. 

8. You agree that Instagram is not responsible for, and does not endorse, Content posted within the Service. Instagram 

does not have any obligation to prescreen, monitor, edit, or remove any Content. If your Content violates these 

Terms of Use, you may bear legal responsibil ity for that Content, 

9. Except as otherwise described in the Service's Privacy Policy, available at http:// instagram.com/legal/privacy/, as 

between you and Instagram, any Content will be non-confidential and non-proprietary and we will not be liable for 

any use or disclosure of Content. You acknowledge and agree that your relationship with Instagram is not a 

confidential, f iduciary, or other type of special relationship, and that your decision to submit any Content does not 

place Instagram in a position that is any dif ferent from the position held by members of the general public, including 

with regard to your Content. None of your Content will be subject to any obl igat ion of confidence on the part of 

Instagram, and Instagram will not be liable for any use or disclosure of any Content you provide. 

10. It is Instagram's policy not to accept or consider content, information, ideas, suggest ions or other materials other 

than those we have specifically requested and to which certain specific terms, condit ions and requirements may 

apply. This is to avoid any misunderstandings if your ideas are similar to those w e have developed or are 

developing independently. Accordingly, Instagram does not accept unsolicited materials or ideas, and takes no 

responsibil ity for any materials or ideas so transmitted. If, despite our policy, you choose to send us content, 

information, ideas, suggestions, or other materials, you further agree that Instagram is free to use any such content, 

information, ideas, suggestions or other materials, for any purposes whatsoever, Including, without limitation, 

developing and marketing products and services, wi thout any liability or payment of any kind to you. 

Reporting Copyright and Other IP Violations 

1. We respect other people's rights, and expect you to do the same. 

2. We provide you with tools to help you protect your intellectual property rights. To learn more about how to report 

claims of intellectual property infringement, visit: http://help. lnstagrani.com/customer/portal/art icles/270501 

3. If you repeatedly infringe other people's intellectual property rights, w e will disable your account when appropriate. 

Disclaimer of Warranties 

THE SERVICE, INCLUDING, WITHOUT LIMITATION, INSTAGRAM CONTENT, IS PROVIDED ON AN "AS IS", "AS 

AVAILABLE" AND "WITH ALL FAULTS" BASIS. TO THE FULLEST EXTENT PERMISSIBLE BY LAW, NEITHER INSTAGRAM 

NOR ITS PARENT COMPANY NOR ANY OF THEIR EMPLOYEES, MANAGERS, OFFICERS OR AGENTS (COLLECTIVELY, 

THE "INSTAGRAM PARTIES") MAKE ANY REPRESENTATIONS OR WARRANTIES OR ENDORSEMENTS OF ANY KIND 

WHATSOEVER, EXPRESS OR IMPLIED, AS TO: (A) THE SERVICE; (B) THE INSTAGRAM CONTENT; (C) USER CONTENT; 

OR (D) SECURITY ASSOCIATED WITH THE TRANSMISSION OF INFORMATION TO INSTAGRAM OR VIA THE SERVICE. 

IN ADDITION, THE INSTAGRAM PARTIES HEREBY DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, 

BUT NOT LIMITED TO, THE WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-

INFRINGEMENT, TITLE, CUSTOM, TRADE, QUIET ENJOYMENT, SYSTEM INTEGRATION AND FREEDOM FROM 

COMPUTER VIRUS. 

THE INSTAGRAM PARTIES DO NOT REPRESENT OR WARRANT THAT THE SERVICE WILL BE ERROR-FREE OR 

UNINTERRUPTED; THAT DEFECTS WILL BE CORRECTED; OR THAT THE SERVICE OR THE SERVER THAT MAKES THE 

SERVICE AVAILABLE IS FREE FROM ANY HARMFUL COMPONENTS, INCLUDING, WITHOUT LIMITATION, VIRUSES. 

THE INSTAGRAM PARTIES DO NOT MAKE ANY REPRESENTATIONS OR WARRANTIES THAT THE INFORMATION 

(INCLUDING ANY INSTRUCTIONS) ON THE SERVICE IS ACCURATE, COMPLETE, OR USEFUL. YOU ACKNOWLEDGE 

THAT YOUR USE OF THE SERVICE IS AT YOUR SOLE RISK. THE INSTAGRAM PARTIES DO NOT WARRANT THAT 

YOUR USE OF THE SERVICE IS LAWFUL IN ANY PARTICULAR JURISDICTION, AND THE INSTAGRAM PARTIES 

SPECIFICALLY DISCLAIM SUCH WARRANTIES. SOME JURISDICTIONS LIMIT OR DO NOT ALLOW THE DISCLAIMER 

OF IMPLIED OR OTHER WARRANTIES SO THE ABOVE DISCLAIMER MAY NOT APPLY TO YOU TO THE EXTENT SUCH 

JURISDICTION'S LAW IS APPLICABLE TO YOU A N D THESE TERMS OF USE. 

BY ACCESSING OR USING THE SERVICE YOU REPRESENT AND WARRANT THAT YOUR ACTIVITIES ARE LAWFUL IN 

EVERY JURISDICTION WHERE YOU ACCESS OR USE THE SERVICE. 

THE INSTAGRAM PARTIES DO NOT ENDORSE CONTENT AND SPECIFICALLY DISCLAIM ANY RESPONSIBILITY OR 

LIABILITY TO ANY PERSON OR ENTITY FOR ANY LOSS, DAMAGE (WHETHER ACTUAL, CONSEQUENTIAL, PUNITIVE 
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RESULTING FROM ANY CONTENT. 

Limitation of Liability; Waiver 

UNDER NO CIRCUMSTANCES WILL THE INSTAGRAM PARTIES BE LIABLE TO YOU FOR ANY LOSS OR DAMAGES OF 

ANY KIND (INCLUDING, WITHOUT LIMITATION, FOR ANY DIRECT, INDIRECT, ECONOMIC, EXEMPLARY, SPECIAL, 

PUNITIVE, INCIDENTAL OR CONSEQUENTIAL LOSSES OR DAMAGES) THAT ARE DIRECTLY OR INDIRECTLY 

RELATED TO: (A) THE SERVICE; (B) THE INSTAGRAM CONTENT; (C) USER CONTENT; (D) YOUR USE OF, INABILITY TO 

USE, OR THE PERFORMANCE OF THE SERVICE; (E) ANY ACTION TAKEN IN CONNECTION WITH AN INVESTIGATION 

BY THE INSTAGRAM PARTIES OR LAW ENFORCEMENT AUTHORITIES REGARDING YOUR OR ANY OTHER PARTY'S 

USE OF THE SERVICE; (F) ANY ACTION TAKEN IN CONNECTION WITH COPYRIGHT OR OTHER INTELLECTUAL 

PROPERTY OWNERS; (G) ANY ERRORS OR OMISSIONS IN THE SERVICE'S OPERATION; OR (H) ANY DAMAGE TO ANY 

USER'S COMPUTER, MOBILE DEVICE, OR OTHER EQUIPMENT OR TECHNOLOGY INCLUDING, WITHOUT LIMITATION, 

DAMAGE FROM ANY SECURITY BREACH OR FROM ANY VIRUS, BUGS, TAMPERING, FRAUD, ERROR, OMISSION, 

INTERRUPTION, DEFECT, DELAY IN OPERATION OR TRANSMISSION, COMPUTER LINE OR NETWORK FAILURE OR 

ANY OTHER TECHNICAL OR OTHER MALFUNCTION, INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOST 

PROFITS, LOSS OF GOODWILL, LOSS OF DATA, WORK STOPPAGE, ACCURACY OF RESULTS, OR COMPUTER 

FAILURE OR MALFUNCTION, EVEN IF FORESEEABLE OR EVEN IF THE INSTAGRAM PARTIES HAVE BEEN ADVISED 

OF OR SHOULD HAVE KNOWN OF THE POSSIBILITY OF SUCH DAMAGES, WHETHER IN AN ACTION OF CONTRACT, 

NEGLIGENCE, STRICT LIABILITY OR TORT (INCLUDING, WITHOUT LIMITATION, WHETHER CAUSED IN WHOLE OR IN 

PART BY NEGLIGENCE, ACTS OF GOD, TELECOMMUNICATIONS FAILURE, OR THEFT OR DESTRUCTION OF THE 

SERVICE), IN NO EVENT WILL THE INSTAGRAM PARTIES BE LIABLE TO YOU OR ANYONE ELSE FOR LOSS, DAMAGE 

OR INJURY, INCLUDING, WITHOUT LIMITATION, DEATH OR PERSONAL INJURY. SOME STATES DO NOT ALLOW THE 

EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR 

EXCLUSION MAY NOT APPLY TO YOU. IN NO EVENT WILL THE INSTAGRAM PARTIES TOTAL LIABILITY TO YOU FOR 

ALL DAMAGES, LOSSES OR CAUSES OR ACTION EXCEED ONE HUNDRED UNITED STATES DOLLARS ($100.00). 

YOU AGREE THAT IN THE EVENT YOU INCUR ANY DAMAGES, LOSSES OR INJURIES THAT ARISE OUT OF 

INSTAGRAM'S ACTS OR OMISSIONS, THE DAMAGES, IF ANY, CAUSED TO YOU ARE NOT IRREPARABLE OR 

SUFFICIENT TO ENTITLE YOU TO AN INJUNCTION PREVENTING ANY EXPLOITATION OF ANY WEB SITE, SERVICE, 

PROPERTY, PRODUCT OR OTHER CONTENT OWNED OR CONTROLLED BY THE INSTAGRAM PARTIES, AND YOU 

WILL HAVE NO RIGHTS TO ENJOIN OR RESTRAIN THE DEVELOPMENT, PRODUCTION, DISTRIBUTION, 

ADVERTISING, EXHIBITION OR EXPLOITATION OF ANY WEB SITE, PROPERTY, PRODUCT, SERVICE, OR OTHER 

CONTENT OWNED OR CONTROLLED BY THE INSTAGRAM PARTIES. 

BY ACCESSING THE SERVICE, Y O U UNDERSTAND THAT YOU MAY BE WAIVING RIGHTS WITH RESPECT TO CLAIMS 

THAT ARE AT THIS TIME UNKNOWN OR UNSUSPECTED, AND IN ACCORDANCE WITH SUCH WAIVER, YOU 

ACKNOWLEDGE THAT YOU HAVE READ AND UNDERSTAND, AND HEREBY EXPRESSLY WAIVE, THE BENEFITS OF 

SECTION 1542 OF THE CIVIL CODE OF CALIFORNIA, AND ANY SIMILAR LAW OF ANY STATE OR TERRITORY, WHICH 

PROVIDES AS FOLLOWS: "A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT 

KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 

MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE DEBTOR." 

INSTAGRAM IS NOT RESPONSIBLE FOR THE ACTIONS, CONTENT, INFORMATION, OR DATA OF THIRD PARTIES, 

AND YOU RELEASE US, OUR DIRECTORS, OFFICERS, EMPLOYEES, AND AGENTS FROM ANY CLAIMS AND 

DAMAGES, KNOWN AND UNKNOWN, ARISING OUT OF OR IN ANY WAY CONNECTED WITH ANY CLAIM YOU HAVE 

AGAINST ANY SUCH THIRD PARTIES. 

Indemnification 

You (and also any third party for whom you operate an account or activity on the Service) agree to defend (at 

Instagram's request), indemnify and hold the Instagram Parties harmless from and against any claims, liabilities, 

damages, losses, and expenses, including without limitation, reasonable attorney's fees and costs, arising out of or in 

any way connected with any of the fol lowing (including as a result of your direct activities on the Service or those 

conducted on your behalf): (i) your Content or your access to or use of the Service; (ii) your breach or al leged breach of 

these Terms of Use; (iii) your violat ion of any third-party right, including without limitation, any intellectual property right, 

publicity, confidentiality, property or privacy right; (iv) your violat ion of any laws, rules, regulations, codes, statutes, 

ordinances or orders of any governmental and quasi-governmental authorities, including, wi thout limitation, all 

regulatory, administrative and legislative authorities; or (v) any misrepresentation made by you. You will cooperate as 

fully required by Instagram in the defense of any claim. Instagram reserves the right to assume the exclusive defense 

and control of any matter subject to indemnification by you, and you will not in any event sett le any claim without the 

prior written consent of Instagram. 

Arbitration 

Except if you opt-out or for disputes relating to: (1) your or Instagram's intellectual property (such as trademarks, trade 

dress, domain names, trade secrets, copyrights and patents); (2) violations of the API Terms; or (3) violations of 

provisions 13 or 15 of the Basic Terms, above ("Excluded Disputes"), you agree that all disputes between you and 

Instagram (whether or not such dispute involves a third party) with regard to your relationship with Instagram, including 

wi thout limitation disputes related to these Terms of Use, your use of the Service, and/or rights of privacy and/or 

publicity, will be resolved by binding, individual arbitration under the American Arbitration Association's rules for 

arbitration of consumer-related disputes and you and Instagram hereby expressly waive trial by jury. As an alternative, 

you may bring your claim in your local "small claims" court, if permit ted by that small claims court's rules. You may bring 

claims only on your own behalf. Neither you nor Instagram will part icipate in a class action or class-wide arbitration for 

any claims covered bv this aqreement. You also agree not to part icipate in claims brouqht in a private attorney general 
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proceeding. This dispute resolution provision will be governed by the Federal Arbitrat ion Act. In the event the American 

Arbitration Association is unwil l ing or unable to set a hearing date within one hundred and sixty (160) days of filing the 

case, then either Instagram or you can elect to have the arbitration administered instead by the Judicial Arbitration and 

Mediat ion Services. Judgment on the award rendered by the arbitrator may be entered in any court having competent 

jur isdict ion. Any provision of applicable law notwithstanding, the arbitrator will not have authority to award damages, 

remedies or awards that confl ict with these Terms of Use. 

You may opt out of this agreement to arbitrate. If you do so, neither you nor Instagram can require the other to 

participate in an arbitration proceeding. To opt out, you must notify Instagram in writ ing within 30 days of the date that 

you first became subject to this arbitration provision. You must use this address to opt out: 

Instagram, LLC ATTN: Arbitration Opt-out 1601 Wil low Rd. Menlo Park, CA 9 4 0 2 5 

You must include your name and residence address, the email address you use for your Instagram account, and a clear 

statement that you want to opt out of this arbitration agreement. 

If the prohibit ion against class actions and other claims brought on behalf of third parties contained above is found to 

be unenforceable, then all of the preceding language in this Arbitration section wil l be null and void. This arbitration 

agreement will survive the terminat ion of your relationship with Instagram. 

Time Limitation on Claims 

You agree that any claim you may have arising out of or related to your relationship with Instagram must be f i led within 

one year after such claim arose; otherwise, your claim is permanently barred. 

Governing Law & Venue 

These Terms of Use are governed by and construed in accordance with the laws of the State of California, without 

giving effect to any principles of conflicts of law AND WILL SPECIFICALLY NOT BE GOVERNED BY THE UNITED 

NATIONS CONVENTIONS ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS, IF OTHERWISE 

APPLICABLE, For any action at law or in equity relating to the arbitration provision of these Terms of Use, the Excluded 

Disputes or if you opt out of the agreement to arbitrate, you agree to resolve any dispute you have with Instagram 

exclusively in a state or federal court located in Santa Clara, California, and to submit to the personal jurisdict ion of the 

courts located in Santa Clara County for the purpose of litigating all such disputes. 

If any provision of these Terms of Use is held to be unlawful, void, or for any reason unenforceable during arbitration or 

by a court of competent jurisdiction, then that provision will be deemed severable f rom these Terms of Use and will not 

affect the validity and enforceabil i ty of any remaining provisions. Instagram's failure to insist upon or enforce strict 

performance of any provision of these Terms will not be construed as a waiver of any provision or right. No waiver of 

any of these Terms will be deemed a further or continuing waiver of such term or condit ion or any other term or 

condit ion. Instagram reserves the right to change this dispute resolution provision, but any such changes will not apply 

to disputes arising before the effective date of the amendment. This dispute resolution provision will survive the 

terminat ion of any or all of your transactions with Instagram. 

Entire Agreement 

If you are using the Service on behalf of a legal entity, you represent that you are authorized to enter into an agreement 

on behalf of that legal entity. These Terms of Use constitute the entire agreement between you and Instagram and 

governs your use of the Service, superseding any prior agreements between you and Instagram. You will not assign the 

Terms of Use or assign any rights or delegate any obligations hereunder, in who le or in part, whether voluntari ly or by 

operation of law, without the prior wri t ten consent of Instagram. Any purported assignment or delegat ion by you without 

the appropriate prior written consent of Instagram will be null and void. Instagram may assign these Terms of Use or 

any rights hereunder without your consent, If any provision of these Terms of Use is found by a court of competent 

jurisdiction to be invalid or otherwise unenforceable, the parties nevertheless agree that such port ion will be deemed 

severable from these Terms of Use and will not affect the validity and enforceabil i ty of the remaining provisions, and 

the remaining provisions of the Terms of Use remain in full force and effect. Neither the course of conduct between the 

parties nor trade practice will act to modify the Terms of Use. These Terms of Use do not confer any third-party 

beneficiary rights. 

Territorial Restrictions 

The information provided within the Service is not intended for distr ibution to or use by any person or entity in any 

jurisdict ion or country where such distribution or use wou ld be contrary to law or regulation or which wou ld subject 

Instagram to any registration requirement within such jur isdict ion or country. We reserve the right to limit the availability 

of the Service or any port ion of the Service, to any person, geographic area, or jur isd ict ion, at any time and in our sole 

discretion, and to limit the quantit ies of any content, program, product, service or other feature that Instagram provides. 

Software related to or made available by the Service may be subject to United States export controls. Thus, no software 

from the Service may be downloaded, expor ted or re-exported: (a) into (or to a national or resident of) any country to 

which the United States has embargoed goods; or (b) to anyone on the U.S. Treasury Department's list of Specially 

Designated Nationals or the U.S. Commerce Department's Table of Deny Orders. By downloading any software related 

to the Service, you represent and warrant that you are not located in, under the control of, or a national or resident of, 

any such country or on any such list. 

The effective date of these Terms of Use is January 19, 2013. These Terms of Use were wri t ten in English (US). To the 

extent any translated version of these Terms of Use conflicts with the English version, the English version controls. 
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EXHIBIT H 
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A B O U T 

Privacy Policy 
Company 

Jobs Important Update 

FAQ In September 2012, we announced that Instagram had been acquired by Facebook. We knew that by teaming up with 

Facebook, we could build a better Instagram for you. Since then, we've been col laborating with Facebook's team on 

ways to do just that. As part of our new collaboration, we've learned that by being able to share insights and information 

with each other, w e can build better experiences for our users. 
LEGAL 

We're updating our Privacy Policy to highlight this new collaboration, but we want to make sure you understand that 

you still have control over who sees your photos. You still get to choose who can see your Instagram photos, and you 

still get to choose whether you post your photos on Facebook. So while we're looking forward to work ing closely with 

Facebook to bui ld better experiences, w e aren't changing the core features of the app that you've come to know and 

love. 

Terms 

Privacy 

API Terms 

Our new Privacy Policy is effective on January 19, 2013. To learn about how we treat information col lected prior to 

January 19, 2013, please click here. 
Libraries 

Privacy Policy 

Effective date: January 19, 2013 

Welcome to Instagram ("Instagram," "we," "us" or "our"). Instagram provides a fast, beautiful and fun way for you to share 

media through our content-sharing platform. Just snap a photo, choose a filter to transform the look and feel, add 

comments (if you like) and share! 

« Our Privacy Policy explains how we and some of the companies we work with collect, use, share and protect 

information in relation to our mobi le services, web site, and any software provided on or in connect ion with 

Instagram services (collectively, the "Service"), and your choices about the col lect ion and use of your information. 

� By using our Service you understand and agree that we are providing a platform for you to post content, including 

photos, comments and other materials ("User Content"), to the Service and to share User Content publicly. This 

means that other Users may search for, see, use, or share any of your User Content that you make publicly available 

through the Service, consistent with the terms and condit ions of this Privacy Policy and our Terms of Use (which can 

be found at http:// instagram.coni/legal/tenns). 

� Our Policy applies to all visitors, users, and others who access the Service ("Users"). 

Click on the links below to jump to each section of this Policy: 

1. Information We Collect 

2. How We Use Your Information 

3. Sharing of Your Information 

4. How We Store Your Information 

5. Your Choices About Your Information 

6. Children's Privacy 

7. Other Websites and Services 

8. How to Contact Us About a Deceased User 

9. How to Contact Us 

10. Changes to Our Privacy Policy 

1. INFORMATION WE COLLECT 

We collect the fo l lowing types of information. 

Information you provide us directly: 

� Your username, password and e-mail address when you register for an Instagram account. 

� Profile information that you provide for your user profi le (e.g., first and last name, picture, phone number). This 

information allows us to help you or others be "found" on Instagram. 

� User Content (e.g., photos, comments, and other materials) that you post to the Service. 

� Communicat ions between you and Instagram. For example, we may send you Service-related emails (e.g., account 

verif ication, changes/updates to features of the Service, technical and security notices). Note that you may not opt 

out of Service-related e-mails. 

Finding your friends on Instagram: 

� If you choose, you can use our "Find friends" feature to locate other people with Instagram accounts either through 

(i) your contacts list, (ii) third-party social media sites or (iii) through a search of names and usernames on Instagram. 

� If you choose to f ind your fr iends through (i) your device's contacts list, then Instagram will access your contacts list 
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link to the third-party service and you understand that any information that such service may provide to us wil l be 

governed by this Privacy Policy. 

� If you choose to f ind your fr iends (iii) through a search of names or usernames on Instagram then simply type a 

name to search and w e will perform a search on our Service. 

� Note about "Invite Friends" feature: If you choose to invite someone to the Service through our "Invite friends" 

feature, you may select a person directly from the contacts list on your device and send a text or email f rom your 

personal account. You understand and agree that you are responsible for any charges that apply to communicat ions 

sent from your device, and because this invitation is coming directly f rom your personal account, Instagram does not 

have access to or control this communicat ion. 

Analytics information: 

� We use third-party analytics tools to help us measure traffic and usage trends for the Service. These tools collect 

information sent by your device or our Service, including the web pages you visit, add-ons, and other information 

that assists us in improving the Service. We collect and use this analytics information with analytics information from 

other Users so that it cannot reasonably be used to identify any particular individual User. 

Cookies and similar technologies: 

� When you visit the Service, w e may use cookies and similar technologies like pixels, web beacons, and local storage 

to collect information about how you use Instagram and provide features to you. 

� We may ask advertisers or other partners to serve ads or services to your devices, which may use cookies or similar 

technologies placed by us or the third party. 

� More information is available in our About Cookies section 

Log file information: 

� Log file information is automatically reported by your browser each t ime you make a request to access (i.e., visit) a 

web page or app. It can also be provided when the content of the webpage or app is downloaded to your browser 

or device. 

� When you use our Service, our servers automatically record certain log file information, including your web request, 

Internet Protocol ("IP") address, browser type, referring / exit pages and URLs, number of clicks and how you interact 

with links on the Service, domain names, landing pages, pages viewed, and other such information. We may also 

collect similar information f rom emails sent to our Users which then help us track which emails are opened and 

which links are cl icked by recipients. The information allows for more accurate report ing and improvement of the 

Service. 

Device identifiers: 

� When you use a mobile device like a tablet or phone to access our Service, w e may access, collect, monitor, store 

on your device, and/or remotely store one or more "device identifiers." Device identif iers are small data files or 

similar data structures stored on or associated with your mobile device, which uniquely identify your mobi le device. 

A device identifier may be data stored in connection with the device hardware, data stored in connect ion with the 

device's operat ing system or other software, or data sent to the device by Instagram. 

� A device identifier may deliver information to us or to a third party partner about how you browse and use the 

Service and may help us or others provide reports or personalized content and ads. Some features of the Service 

may not function properly if use or availability of device identifiers is impaired or disabled. 

Metadata: 

� Metadata is usually technical data that is associated wi th User Content. For example, Metadata can describe how, 

when and by whom a piece of User Content was col lected and how that content is formatted. 

� Users can add or may have Metadata added to their User Content including a hashtag (e.g., to mark keywords when 

you post a photo), geotag (e.g., to mark your location to a photo), comments or other data. This makes your User 

Content more searchable by others and more interactive. If you geotag your photo or tag your photo using other's 

APIs then, your latitude and longitude will be stored wi th the photo and searchable (e.g., through a location or map 

feature) if your photo is made public by you in accordance wi th your privacy settings. 

2. HOW WE USE YOUR INFORMATION 

In addit ion to some of the specific uses of information w e descr ibe in this Privacy Policy, w e may use information that 

we receive to: 

� help you eff iciently access your information after you sign in 

� remember information so you will not have to re-enter it during your visit or the next t ime you visit the Service; 

� provide personal ized content and information to you and others, which could include online ads or other forms of 

marketing 

� provide, improve, test, and monitor the effectiveness of our Service 

� develop and test new products and features 

� monitor metrics such as total number of visitors, traffic, and demographic patterns 

� diagnose or fix technology problems 
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offers or other events or activities ("Events") on the Service. If you do not want to part icipate in an Event, do not use 

the particular Metadata (i.e. hashtag or geotag) associated with that Event. 

3. SHARING OF YOUR INFORMATION 

We will not rent or sell your information to third parties outside Instagram (or the group of companies of which 

Instagram is a part) without your consent, except as noted in this Policy. 

Parties with whom we may share your information: 

� We may share User Content and your information (including but not limited to, information from cookies, log files, 

device identifiers, location data, and usage data) with businesses that are legally part of the same group of 

companies that Instagram is part of, or that become part of that group ("Affiliates"). Aff i l iates may use this information 

to help provide, understand, and improve the Service (including by providing analytics) and Affil iates' own services 

(including by providing you with better and more relevant experiences). But these Affi l iates will honor the choices 

you make about who can see your photos. 

� We also may share your information as well as information from tools like cookies, log files, and device identifiers 

and location data, with third-party organizations that help us provide the Service to you ("Service Providers"). Our 

Service Providers will be given access to your information as is reasonably necessary to provide the Service under 

reasonable confidential i ty terms. 

� We may also share certain information such as cookie data with third-party advertising partners. This information 

would allow third-party ad networks to, among other things, deliver targeted advert isements that they believe will be 

of most interest to you. 

� We may remove parts of data that can identify you and share anonymized data with other parties. We may also 

combine your information with other information in a way that it is no longer associated with you and share that 

aggregated information. 

Parties with whom you may choose to share your User Content: 

� Any information or content that you voluntarily disclose for posting to the Service, such as User Content, becomes 

available to the public, as control led by any applicable privacy settings that you set. To change your privacy settings 

on the Service, please change your profi le setting. Once you have shared User Content or made it public, that User 

Content may be re-shared by others. 

� Subject to your profile and privacy settings, any User Content that you make public is searchable by other Users and 

subject to use under our Instagram API. The use of the Instagram API is subject to the API Terms of Use which 

incorporates the terms of this Privacy Policy. 

� If you remove information that you posted to the Service, copies may remain v iewable in cached and archived 

pages of the Service, or if other Users or third parties using the Instagram API have cop ied or saved that information. 

What happens in the event of a change of control: 

� If we sell or otherwise transfer part or the whole of Instagram or our assets to another organization (e.g., in the 

course of a transaction like a merger, acquisition, bankruptcy, dissolution, liquidation), your information such as 

name and email address, User Content and any other information col lected through the Service may be among the 

items sold or transferred. You will cont inue to own your User Content. The buyer or t ransferee will have to honor the 

commitments w e have made in this Privacy Policy. 

Responding to legal requests and preventing harm: 

� We may access, preserve and share your information in response to a legal request (like a search warrant, court 

order or subpoena) if we have a good faith belief that the law requires us to do so. This may include responding to 

legal requests from jurisdict ions outside of the United States where we have a good faith belief that the response is 

required by law in that jur isdict ion, affects users in that jur isdict ion, and is consistent with internationally recognized 

standards. We may also access, preserve and share information when w e have a good faith bel ief it is necessary to: 

detect, prevent and address fraud and other illegal activity; to protect ourselves, you and others, including as part of 

investigations; and to prevent death or imminent bodily harm. Information we receive about you may be accessed, 

processed and retained for an extended period of time when it is the subject of a legal request or obligation, 

governmental investigation, or investigations concerning possible violations o f o u r t e r m s or policies, or otherwise to 

prevent harm. 

4. HOW WE STORE YOUR INFORMATION 

Storage and Processing: 

� Your information col lected through the Service may be stored and processed in the Uni ted States or any other 

country in which Instagram, its Affiliates or Service Providers maintain facilities. 

� Instagram, its Affiliates, or Service Providers may transfer information that w e collect about you, including personal 

information across borders and from your country or jur isdict ion to other countries or jur isdict ions around the world. 

If you are located in the European Union or other regions with laws governing data collection and use that may differ 

from U.S. law, please note that w e may transfer information, including personal information, to a country and 

jurisdiction that does not have the same data protect ion laws as your jurisdict ion. 

� By registering for and using the Service you consent to the transfer of information to the U.S. or to any other country 

in which Instagram, its Affi l iates or Service Providers maintain facilities and the use and disclosure of information 

about you as described in this Privacy Policy. 
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take reasonab le s teps (such as reques t ing a un ique password) to ver i fy your ident i ty be fo re gran t ing you access to 

your account . However , Ins tagram canno t ensure the secur i ty of any in format ion you t ransmi t to Instagram or 

guaran tee that in format ion on the Serv ice may not be accessed, d isc losed, a l tered, or des t royed . 

� Please d o your part to help us. You are respons ib le for mainta in ing t h e secrecy of your un ique password and 

account in format ion, and for cont ro l l ing access to emails be tween you and Instagram, at all t imes. Your pr ivacy 

sett ings may also be a f fec ted by changes the social media services y o u connect to Instagram make to thei r services. 

We are no t respons ib le for the funct ional i ty , pr ivacy, or secur i ty measures of any other organ izat ion. 

5. YOUR C H O I C E S A B O U T Y O U R I N F O R M A T I O N 

Your account information and profi le/privacy settings: 

� Update you r account at any t ime by logg ing in and chang ing your prof i le sett ings. 

� Unsubscr ibe f rom email commun ica t i ons f rom us by cl icking on the "unsubscr ibe link" p rov ided in such 

communica t ions . As no ted above , you m a y not opt out of Serv ice-re la ted commun ica t ions (e.g., accoun t ver i f icat ion, 

purchase and bi l l ing conf i rmat ions and reminders , changes /upda tes to features of the Service, techn ica l and 

secur i ty notices). 

� Learn more abou t rev iewing or mod i fy ing your account in format ion. 

H o w long w e keep your User Content: 

� Fol lowing te rminat ion or deact iva t ion of your account , Instagram, its Aff i l iates, or its Service Providers may retain 

in format ion ( including your prof i le in format ion) and User Con ten t for a commerc ia l ly reasonable t ime for backup , 

archival, and /o r audi t purposes. 

� Learn m o r e about de le t ing y o u r account . 

6. CHILDREN'S PRIVACY 

Instagram d o e s not knowing ly co l lect or sol ic i t any in format ion f r om anyone under the age of 13 or know ing l y a l low 

such persons to register for t h e Service. T h e Service and its con ten t are not d i rec ted at ch i ld ren under the age of 13. In 

the event that w e learn that w e have co l lec ted personal in format ion f r om a child under age 13 w i thou t parenta l consent , 

w e wil l de le te that in format ion as qu ick ly as possib le. If you bel ieve that w e might have any in fo rmat ion f r o m or abou t a 

chi ld under 13, p lease contact us. 

7. OTHER WEB SITES A N D SERVICES 

We are not respons ib le for t h e pract ices e m p l o y e d by any webs i tes or serv ices l inked to or f r om our Service, inc luding 

the in format ion or con ten t con ta ined w i th in them. Please remember that when y o u use a l ink to go f rom our Service to 

another w e b s i t e or service, our Privacy Pol icy does not app ly to those th i rd-par ty webs i tes or services. You r b rows ing 

and in teract ion on any th i rd-par ty webs i te or service, inc lud ing those tha t have a l ink on our webs i te , are sub jec t to that 

th i rd party's o w n rules and pol ic ies. In add i t ion , you agree that w e are not responsib le and do not have con t ro l over any 

th i rd-par t ies that y o u author ize to access your User Content . If you are using a th i rd-par ty webs i t e or serv ice and you 

a l low them to access your User Conten t y o u do so at your o w n risk. 

8. H O W T O C O N T A C T US A B O U T A DECEASED USER 

In the even t o f the death of an Instagram User, p lease contact us. We wil l usually conduc t our c o m m u n i c a t i o n via email; 

should w e requ i re any other in format ion, w e wil l contac t you at the emai l address y o u have p rov ided in y o u r request . 

9. H O W T O C O N T A C T US 

If you have any quest ions abou t this Pr ivacy Policy or the Service, p lease f ind the appropr ia te suppor t channe l in the 

Instagram Help Center at wh i ch to con tac t us. 

10. C H A N G E S T O O U R PRIVACY POLICY 

Instagram may mod i fy or upda te this Privacy Policy f r om t ime to t ime, so please rev iew it per iodical ly . W e m a y prov ide 

y o u addi t iona l forms of not ice of mod i f i ca t ions or updates as approp r ia te under t h e c i rcumstances. Your con t i nued use 

of Instagram or the Service after any modi f ica t ion to this Privacy Policy wi l l const i tu te your accep tance of such 

modi f icat ion. 

ABOUT US SUPPORT BLOG PRESS API JOBS PRIVACY TERMS € 2014 SHSTAGRAM 
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EXHIBIT I 
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UNITED STATES DISTRICT COURT 

IN THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

JAHMEL BINION, 

Plaintiff, Case No: 

Hon. 
v 

MCCCNo: 14-2983-NO 
SHAQUILLE O'NEAL, ALPHONSO CLARK 

"TREY" BURKE, III and JUAQUIN MALPHURS 

a/k/a WAKA FLOCKA FLAME, 

Hon. John C. Foster 

Defendants. 

JOHN W. HENKE, III (P39294) 

HENKE LAW GROUP 

MICHAEL F. JACOBSON (P47059) 

KEVIN B. HIRSCH (P58757) 

JAFFE, RAITT, HEUER & WEISS, P.C. Attorney for Plaintiff 

29800 Telegraph Road 

Southfield, MI 48034 

(248) 353-6500 

Attorney for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034 

(248)351-3000 iwhenke@aol.com 

mjacobson@jaffelaw.com 

khirsch@i affelaw. com 

DEFENDANT ALFONSO CLARK "TREY" BURKE'S 

NOTICE OF REMOVAL 

Defendant Alfonso Clark "Trey" Burke, III ("Burke"), through his 

undersigned counsel, removes this action pursuant to 28 U.S.C. § 1441 et seq. to 

the United States District Court for the Eastern District of Michigan. In support of 

this notice of removal, Burke states as follows: 
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On or about July 30, 2014, a civil lawsuit was commenced and is now 

pending in the Macomb County Circuit Court in Michigan as Case No. 14-2983-

NO (the "Lawsuit"). A Copy of the Complaint is attached as Exhibit A in 

accordance with 28 U.S.C. § 1446(a) and is incorporated herein by reference. 

Other than the Complaint, no pleadings or orders have been served upon or 

otherwise received by Burke. 

2. The pending action is a civil action over which this Court has original 

jurisdiction under the provisions of 28 U.S.C. § 1332. Specifically, the Court has 

diversity jurisdiction over this case under 28 U.S.C. § 1332(a). Accordingly, 

Burke may remove the case to this Court under 28 U.S.C. § 1441(a) because this is 

a civil action between citizens of different states, and the matter in controversy 

exceeds the sum or value of $75,000.00, exclusive of interest or costs. 

Plaintiff Jahmel Binion is an individual that resides in Macomb 

County, Michigan. 

Defendant Burke is an individual that resides in Salt Lake City, Utah. 4 

5. Upon information and belief, Defendant Shaquille O'Neal ("O'Neal") 

is an individual that resides in Florida and Massachusetts. 

Upon information and belief, Defendant Juaquin Malphurs a/k/a 6. 

Waka Flocka Flame ("Malphurs"), is an individual that resides in Georgia. 

2 
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Plaintiffs Complaint alleges that Defendant O'Neal "mocked and 

ridiculed" Plaintiff by publishing a picture on Instagram and Twitter and that 

Defendants Burke and Malphurs republished the photograph posted by O'Neal and 

published their own photographs "mocking and ridiculing" Plaintiff. Plaintiffs 

Complaint contains counts for invasion of privacy, intentional infliction of 

emotional distress, defamation and general negligence. 

The Complaint does not allege the amount in controversy between g 

Plaintiff and Defendants, other than to state that "the plaintiff has suffered damages 

in excess of $25,000." 

Upon information and belief, the amount in controversy at issue g 

between the parties exceeds $75,000.00. 

10. Venue is proper in this district and division under 28 U.S.C. § 1441(a) 

because this district and division embrace the place where the removed action has 

been pending. 

11. The Lawsuit is one which may be removed to this Court by Defendant 

Burke pursuant to the provisions of 28 U.S.C. § 1441(b) and the procedures set 

forth in 28 U.S.C. § 1446. 

12. Burke files this Notice of Removal without admitting any of the facts 

alleged in Plaintiffs Complaint. 
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Burke received a copy of the Complaint in this Lawsuit through 13. 

service on August 7, 2014. Upon information and belief, none of the other 

Defendants have been served. 

Therefore, this Notice of Removal is being timely filed on September 14. 

5, 2014, less than 30 days since Burke received Plaintiffs Complaint, as mandated 

by 28 U.S.C. § 1446(b). 

15. A copy of this Notice of Removal is being promptly served on counsel 

of record for Plaintiff, pursuant to 28 U.S.C. § 1446(d). 

16. A copy of this Notice of Removal is being promptly filed with the 

Clerk of the Macomb County Circuit Court in Mt. Clemens, Michigan, pursuant to 

28 U.S.C. § 1446(d). 

WHEREFORE, Defendant Burke respectfully request that this action be 

removed from the Macomb County Circuit Court in Mt. Clemens, Michigan to the 

United States District Court for the Eastern District of Michigan. 

Respectfully submitted, 

JAFFE, RAITT, HEUER, & WEISS, P.C. 

By: /s/ Michael F. Jacobson 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Road, Suite 2500 

Southfield, MI 48034-8214 

(248) 351-3000 

Dated: September 5, 2014 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 5, 2014, I caused the Notice of Removal 

to be electronically filed with the Clerk of the Court using the ECF system, which 

sent notification of such filing upon all ECF Participants. 

Respectfully submitted by: 

JAFFE RAITT HEUER & WEISS, P.C. 

By: /s/ Michael F. Jacobson 

Michael F. Jacobson (P47059) 

Kevin B. Hirsch (P58757) 

Attorneys for Defendant Trey Burke 

27777 Franklin Rd., Suite 2500 

Southfield, MI 48034 

Phone:(248) 351-3000 

mjacobson@j affelaw.com 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF THE COUNTY OF MACOMB 

J AH MEL BINION 

' 14 - 2 9 8 3 - N 0 Plaintiff, 
Case No. 

v. 

SHAQUILLE O'NEAL, ALPHONSO CLARK 
"TREY" BURKE, 111 and JUAQUIN MALPHURS 
a/k/a WAKA FLOCKA FLAME, 

HON> 

JOHNC FOSTER 

Jt. 
Defendants. 

m o P o 
SCO 

- a : vi JOHN W. HENKE, III (P39294) 
HENKE LAW GROUP 
Attorney for Plaintiff 
29800 Telegraph Road 
Southfield, Ml 48034 
(248) 353-6500 
jwhenke@aol.com 

a m 
zz. 

5 S 
C5

r
' c~ " 

INi 

O 

«^i|. 

COMPLAINT 

There is no other civil action between these parties arising out of the same transaction 
or occurrence as alleged in this complaint pending in this court, nor has any such action 
been previously filed and dismissed or transferred after having been assigned to a 
judge, nor do I know of any other civil action, not between these parties, arising out of 
the same transaction or occurrence's alleged in this comolaint that is either pending 
or was previously filed and diyrfisgedr-transferred, of -^trrefwjse disposed of after 
having been assigned to ajudafe^ this Co'urt'*" . 

2^ 

JfeHNVmTENJ^E ill (P39M) 

j*-
1
' 

Plaintiff, JAHMEL BINION, through his attorney, JOHN W. HENKE, 111, states 

as follows as his complaint against defendants, Shaquille O'Neal, Trey Burke and 

Juaquin Malphurs, A/K/A Waka Flocka Flame: 
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9 

COMMON ALLEGATIONS 

1. Plaintiff is a resident of Macomb County, Michigan. 

2. Defendant O'Neal maintains residences in Florida and Massachusetts. 

3. Defendant Alphonso Clark "Trey" Burke, III maintains a residence in Salt 

Lake City, Utah, 

4. Defendant Malphurs maintains a residence in Mc Donough, Georgia. 

The offensive communications were communicated nationwide and 

globally to over 8.4 million recipients, including recipients in Macomb County, 

Michigan. 

6. Plaintiff Jahmel Binion suffers from a rare condition called ectodermal 

dysplasia. 

7. Symptoms of ectodermal dysplasia include abnormalities in the hair, 

nails, sweat glands and teeth. 

In April of 2014, defendant O'Neal obtained a photograph of the plaintiff 

showing the plaintiffs disfigured appearance due to ectodermal dysplasia. 

Defendant O'Neal mocked and ridiculed plaintiff by publishing on 

8 

9. 

Instagram and Twitter the plaintiff's picture and a picture of O'Neal attempting to make 

a similar face. Attached as Exhibit "A" is the picture O'Neal posted. 

10. Defendant O'Neal has an estimated half million Instagram followers and 

8.46 million Twitter followers. 

11. Defendant Trey Burke republished defendant O'Neal's photograph and 

published his own photograph mocking and ridiculing the plaintiff. 

2 
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Defendant Juaquin Malphurs, a/k/a Waka Flocka Flame, republished 

defendant O'Neal's photograph and published his own photograph mocking and 

ridiculing the plaintiff. 

12, 

COUNT I - INVASION OF PRIVACY 

Plaintiff hereby restates and realleges paragraphs 1 through 12 as 

though fully set forth herein. 

The plaintiff has a privacy interest in his appearance and medical 

13. 

14. 

condition. 

15. Defendants' publication of photos mocking the plaintiff constituted an 

unwarranted intrusion upon the plaintiff's seclusion or solitude, or into his private 

affairs. 

16. Defendants' publication of photos mocking the plaintiff constituted a 

public disclosure of embarrassing private facts about the plaintiff. 

17, Defendants' publication of photos mocking the plaintiff constituted 

publicity which placed the plaintiff in a false light in the public eye. 

18, Defendants' publication of photos mocking the plaintiff constituted 

appropriation, for the defendants' advantage, of the plaintiffs name or likeness. 

19. As the result of the defendants' conduct, the plaintiff has suffered 

damages in excess of $25,000. 

COUNT II - INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

Plaintiff hereby restates and realleges paragraphs 1 through 19 as 20, 

though fully set forth herein. 
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21. The defendants' publication of photos mocking the plaintiff was widely 

regarded as extreme and outrageous conduct 

22. The defendants' acts of publishing the photos were intentional, and were 

done with reckless disregard to the harm that might be caused to the plaintiff, 

23. As the result of the publications the plaintiff has suffered severe 

emotional distress. 

As the result of the defendants' conduct, the plaintiff has suffered 

damages in excess of $25,000. 

24. 

COUNT III - DEFAMATION 

Plaintiff hereby restates and realleges paragraphs 1 through 24 as 25. 

though fully set forth herein. 

26. A communication is defamatory if it tends so to harm the reputation of 

another as to lower him in the estimation of the community. 

27. The defendants' communications clearly implied that the plaintiff was an 

appropriate object of mockery, ridicule and shame. 

28. The defendants' communications had the effect of lowering the plaintiff's 

reputation in the eyes of those who respected the views and opinions of the 

defendants. 

The defendants' communications were false because the plaintiff's 29, 

medical condition is not an appropriate reason for mockery, ridicule and shame. 

As the result of the defendants' conduct, the plaintiff has suffered 30. 

damages in excess of $25,000. 
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COUNT IV - GENERAL NEGUGENCE 

31. Plaintiff hereby restates and realleges paragraphs 1 through 30 as 

though fully set forth herein. 

32. The defendants mocked and ridiculed the plaintiff, a person completely 

unknown to themselves, in public forums where their activity would be widely 

disseminated. 

33. Such conduct involves an unreasonable risk of harm. 

34. Such conduct violates the general duty to conform to the legal standard 

of reasonable conduct in the light of the apparent risk. 

35. Such conduct would foreseeably result in emotional harm and injury to 

the person being mocked and ridiculed. 

As the result of the defendants' conduct, the plaintiff has suffered 36. 

damages in excess of $25,000. 

WHEREFORE, your Plaintiff respectfully REQUESTS THAT THIS Court enter 

judgment in this matter for damages in excess of $25,000. 

RespectftrHy submitted, 

JOHN W. HENIKE, MP39294) 
HENKE LAWJGROUP 
Atiorney foFPlai ntiff 
298DQ-:™egraph Road 
Southfield, Ml 48034 
248-353-6500 
jwhenke@aol.com 

ihsM Dated: 

5 

2:14-cv-13454-AC-DRG   Doc # 1-1   Filed 09/05/14   Pg 6 of 8    Pg ID 11

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

F
IL

E
D

 

14
 JU

L
 3

0
 
AM

 10:27
 

-  
S

A
0

A
U

G
h
 

�
-

C
O

U
H

T
V

 
C

L
E

#
* 

n
 

C
L

E
M

E
N

S
. H

IC
H

F
G

/N
 

<
 

OQ
 

X
 

X
 

LD
 

2:14-cv-13454-AC-DRG   Doc # 1-1   Filed 09/05/14   Pg 7 of 8    Pg ID 12

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

http://mai I .aol .com/38683-111/aol-6/en-us/nnail/get-attachmentaspx?u.., get-attachment.aspx(JPEG Image, 183 x 275 pixels) 

0 O 

Vwf 

H-yrfj l BI ' l ip*' 

r l l 

p ^ r f ^ihly w**-! 'l
1 

7/29/2014 12:13 PM | ; 1 of 1 

2:14-cv-13454-AC-DRG   Doc # 1-1   Filed 09/05/14   Pg 8 of 8    Pg ID 13

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m


