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IN THE UNITED STATES DISTRICT COURT®
FOR THE NORTHERN DISTRICT OF ILLINOIS \8‘
EASTERN DIVISION O

SIOHVAUGHN FUNCHES-WADE and ®@
NADGEE ALARCON, «?
Plaintiffs, %
VS. [ O
DETECTIVE V. GARRETT (#916), Case No. 14-¢v-4509 O
DETECTIVE THOMAS CLEMMONS 02

(#921), SGT. POCHIE (#55), OFFICER
HOLMES (#255), LT. DAV]ID CAPELLI,
UNKNOWN DOLTON ,?ICE OFFICERS,
VILLAGE OF DOLTON, K COUNTY
SHERIFF THOMAS DART, S
PRITIKIN, BEERMAN PRITIKI@
MIRABELLI & SWERDLOVE, LL#and
MAYOR TIMOTHY BALDERMANI{/[}?\ .
COUNTY OF COOK,

)
Defendants. O® @
G

BRIEF IN SUPPORT OF DEFENDANT JAMES P KIN AND BEERMAN PRITIKIN
MIRABELLI & SWERDLOVE, LLP’S I\(@ON TO DISMISS

vvvvvvvvvvvvvvvvv

Defendants James Pritikin and Beerman Pritikin .]\@ﬁbelli & Swerdlove, LLP
(collectively referred to herein as “Pritikin” or “Defendants”), by afdd through their attorneys
Wilson Elser Moskowitz Edelman & Dicker, LLP, for their Memorandum in Support of their

Motion to Dismiss Pursuant to Federal Rule of Civil Procedure 12(b)(6), state as follows:

@ 1. INTRODUCTION

@ ’Despite being arrested for, and found guilty of, a child visitation abuse violation,
Plaintk@ attempt to bring a federal complaint sounding in false arrest, conspiracy, defamation,
intentional %ion of emotional distress and malicious prosecution against Pritikin based on

his phone call to(ge/plice, informing them of the child visitation abuse violation. As discussed

O
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herein, the Cook County Circuit Court Order, entered on July 9, 2012 (“C%rder”), expressly

found that Plaintiff Funches-Wade was guilty of a child visitation abuse viola?g at occurred
on June 16, 2012, and that such violation was willful and without justification. Nc@@ /éll of

out of the June 16, 2012 incident. However, based on the Court Order, Plaintiffs’ claims against

the claims against Pritikin in Plaintiffs’ First Amended Complaint (“Amended Complaint

Pritikin are baseless and should be dismissed. O

O

In addition, the Amended Complaint fails to plead any interaction at all between Pritikin @
and the Plaintiffs and gﬁls to plead any of the specific facts necessary to support any of the
claims. Under the Federal s of Civil Procedure, such non-specific pleading is insufficient to

support the claims stated and thi@our‘[ should dismiss the Amended Complaint in its entirety

against Pritikin. ‘/b \2.
I1. FACTS ALLEGED IN COMPLA@&

At the outset, it is important to note that@?}t I, Count II, Count V and Count VIII of

Plaintiffs’ First Amended Complaint are against thﬁ fendant Officers: Detective Garrett,
Detective Clemmons, Sergeant Pochie, Officer Holmes and@i.eutenant Capelli, in their scope of
employment and in their capacity as agents of Cook County ((Gollectively referred to as
“Defendant Officers™), solely. (See Plaintiffs’ First Amended Complaint, a copy of which is
attached hereto as Exhibit A). With respect to these counts, Plaintiffs assert that the Defendant
() Officers arrived at Plaintiff Funches-Wade’s residence on June 16, 2012 in response to a call
Qﬁegarding a possible violation of a child visitation court order by Plaintiff Funches-Wade. See
E \3: 99 15, 19. While at her residence, Plaintiffs allege that the Defendant Officers placed
Plainti @@es-Wade under arrest for violation of the child visitation court order, and placed
Plaintift Alar@ (?der arrest for obstruction of justice when she attempted to intervene in the
%
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arrest of Plaintiff Funches-Wade. See Ex. A, 9 19-22. Plaintiffs allég% at no such child

visitation court order existed. See Ex. A, § 19. Plaintiffs further allege th\g J/y Defendant

Officers caused Plaintiff Funches-Wade physical and mental injuries during her arre@@ee Ex.

A, 99 16-19. \/%?/b‘

In addition, Plaintiffs allege that there was no probable cause to support their arrests orO

the charges brought. See Ex. A, §28. As support for this argument, Plaintiffs assert that they
were both found “not guilty” at a single bench trial, but fail to provide any specifics, including
failing to attach the allegéd court order finding them “not guilty.” See Ex. A, §31. Accordingly,
based on their belief, Plaé@ brought four (4) causes of action against the Defendant Officers
solely: Count I: Excessive Force;@mnt 1I: Failure to Intervene; Count V: Indemnification; and
Count VIII: Assault and Battery. See g@ra}ly, Ex. A.

Furthermore, Plaintiffs allege that D@&lant, James Pritikin (“Pritikin™), in his capacity
as an attorney for Funches-Wade’s ex-husbandl@@ated a call to the Defendant Officers to
effectuate the false arrests of both Plaintiffs.” See Exﬁ 6. Plaintiffs assert that by making a
call to the police, Pritikin “actively conspired in joint action V\‘ith Defendant Officers to deprive
the Plaintiffs of their constitutional rights” and have them false@@ested. See Ex. A, 99 25.

Based solely on this alleged phone call to the police, Plaintiffs bring five (5) causes of action

against Pritikin: (1) False Arrest; (2) Section 1983 Conspiracy to Deprive Constitutional Rights;

®() (3) Defamation Per Se; (4) Intentional Infliction of Emotional Distress; and (5) Malicious

Q

&SRrosecution. See generally, Ex. A.

?

\8' Finally, Plaintiffs initiated this action on June 16, 2014, when they filed their original

5

Complai@éee Docket Entry (“D.E.”) #1. Notably, on July 3, 2014, this Court dismissed

Plaintiff Alarc’c%? a party. See D.E. #8. Plaintiff Alarcon was dismissed without prejudice and
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instructed that if she wanted to “proceed with her case, she must file a seé%% action and pay a
separate filing fee.” See D.E. #8. Plaintiff Alarcon has failed to file a sep\a{ action. On
August 23, 2014, Plaintiff Funches-Wade and Plaintiff Alarcon filed their Firs@@%gded
Complaint against Pritikin. See D.E. # 26. (%

®

III. LAW AND ARGUMENT

A. Standard of Review

A motion under Federal Rule of Civil Procedure 12(b)(6) tests whether the complaint
states a claim on which #¢lief may be granted. Richards v. Mitcheff, 696 F.3d 635, 637 (7th Cir.
2012). Under Rule 8(a)(2¥, ®omplaint must include “a short and plain statement of the claim
showing that the pleader is entit@ to relief.” Fed. R. Civ. P. 8(a)(2). The short and plain
statement under Rule 8(a)(2) must “g@th@ defendant fair notice of what the claim is and the
grounds upon which it rests.” Bell Allantic/@ Twombly, 550 U.S. 544, 555 (2007). Under the
federal notice pleading standards, a complaint m@ f?ﬂtain sufficient factual matter, accepted as
true, to “state a claim to relief that is plausible on its fgg(%lshcroﬁ v. Igbal, 556 U.S. 662, 678

(2009). O.
In order to withstand a motion to dismiss, a complaint m@@llege the “operative facts”
upon which each claim is based. Kyle v. Morton High Sch., 144 F.3d 448, 454-55 (7th Cir.
é\/ﬁ 1998); Lucien v. Preiner, 967 F.2d 1166, 1168 (7th Cir. 1992). A plaintiff is required to include
®() allegations in the complaint that “plausibly suggest that the plaintiff has a right to relief, raising
®@ha‘[ possibility above a ‘speculative level’” and “if they do not, the plaintiff pleads itself out of
co@ft 3 EEOC v. Concentra Health Serv., Inc., 496 F.3d 773, 776 (7th Cir. 2007).

Furthe\Q‘@t, Rule 12(b)(6) authorizes a court to dismiss a claim on the basis of a dispositive

&
%
¢
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issue of law. Hishon v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 222%2 (1984); Conley

v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-02 (1957). \2{?

B. Plaintiffs’ Claim for False Arrest Should Be Dismissed Based op%)urt
Order Because there Was Probable Cause for the Arrest.

In Count TII of the Amended Complaint, Plaintiffs attempt to assert a claim again%
Pritikin for false arrest. In Illinois, a false arrest is an arrest made without probable cause in o
violation of the Fourth Amendment. Hooks v. City of Batavia, et al, Docket No. 13-cv-01857 O@

(N.D. IIL. Jan. 10, 2014); see also, Bentz v. City of Kendallville, 577 ¥.3d 776, 779 (7th Cir.
2009). Such an arrest is a‘é\ﬁonable under 42 U.S.C. § 1983 when the arresting party acted under
the color of state law and@@ed the plaintiff of a constitutionally protected right. See
Pourghoraishi v. Flying J, Inc., 44@ 3d 751, 760 (7th Cir. 2006). However, such a claim
cannot proceed if there actually was prob@%cause for the arrest. See Heck v. Humphrey, 512
U.S. 477 (1994); Friedman v. Vill. of Skokie, 7@}%%d 236, 239 (7th Cir. 1985).

In this case, Plaintiffs’ claim for false af*{?\sj?gainst Pritikin fails because Plaintiff
Funches-Wade was arrested on June 16, 2012, for a violati a child visitation agreement, and
the Cook County Circuit Court ultimately held her guilty of such @iolation. Notably, on July 9,
2012, Judge Helaine Berger in the Circuit Court of Cook County D@Stic Relations Division
entered an order expressly holding that “[t]he testimony clearly shows (by both a preponderance
of the evidence and clear and convincing evidence) that [Plaintiff Funches-Wade] committed

@ visitation abuse as specified in 607.1(a)(1) on June 16, 2012 and that the abuse was willful and

v@out justification” (“Court Order”). A copy of the July 9, 2012 Court Order is attached hereto

as Exk@it B.' Furthermore, the Court Order also held, by a preponderance of the evidence, that

R,

' While it is gene:réll nproper to consider facts outside of a plaintiff’s complaint on a motion to dismiss, courts can
take judicial notice*a ofher proceedings that “have a direct relation to [the] matter at issue.” Opoka v. IN.S., 94
F.3d 392, 394 (7th Cir? (stating that courts have an “obligation” to take judicial notice of proceedings in other

5
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Plaintiff Funches-Wade “exercised her visitation rights in a manner tha‘\%%s] harmful to the
child or child’s custodian.” See Ex. B atp. 7. \8{?

Under § 1983, the existence of probable cause bars a claim for false arrest. @ er .
Mega, 96 C 1892, 1998 U.S. Dist. LEXIS 12535 (N.D. Ill Aug. 7, 2998). Therefore, Plamgfi\
cannot bring a claim for false arrest based on their arrest, since there was probable cause to arrestO
Plaintiff Funches-Wade for violation of a child visitation court order. Accordingly, Pritikin )

respectfully requests that this Court dismiss Count IIl in its entirety against Pritikin.

C. Plaintif laim for Conspiracy Should Be Dismissed Because the Court
Order hat there Was Probable Cause for the Arrest.

In Count IV of the§@y}nded Complaint, Plaintiffs attempt to assert a claim against
Pritikin for § 1983 conspiracy. Int§&eneral, to establish § 1983 liability through a conspiracy
theory, a plaintiff must demonstrate that:‘((?%dividuals reached an understanding to deprive the
plaintiff of her constitutional rights; and (2) t@@ndividuals were willful participants in joint
activity. See Lewis v. Mills, 677 F.3d 324, 333 (7&(%)’?2012); Marshbanks v. City of Calumelt,
et al., Docket No. 13-cv-02978 (N.D. Il Sept. 10, 2013). O

In this case, Plaintffs’ Amended Complaint fails to p?o@;ly allege a conspiracy claim
because it only offers conclusory statements, rather than speciﬁ@llegations against the
individual defendants. See Bank of America, N.A. v. Knight, 725 F.3d 815, 818 (7th Cir. 2013)

(noting that the “Rules of Civil Procedure set up a system of notice pleading ... [e]ach defendant

@ is entitled to know what he or she did that is asserted to be wrongful”). In particular, Plaintiffs

L4

af@ed that all of the named defendants conspired to engage in false arrest of the Plaintiffs.
@otably, Plaintiffs fail to identify the wrongful conduct that Pritikin actually engaged in.

Instead, P \/%gs allege that “[i]n furtherance of the conspiracy, each of the defendants

bY
X .
courts, “if the proceed%e a direct relation to matters at issues”).
6
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committed overt acts and was a willful participant in joint activity.” See %, 4 53. Plaintiffs
simply make the blanket and conclusory allegation that “Defendants reach?:{@ agreement
amongst themselves to arrest Plaintiffs without legal basis or probable cause.” See Q@ 50.

Plaintiffs assert that by calling the police to report a potential violation of a court ordered G@d

visitation agreement, Pritikin “encouraged the false arrest and malicious prosecution of both O

Plaintiffs.” See Ex. A, { 54. Plaintiffs’ Amended Complaint fails to allege any factual
allegations that would support a claim for conspiracy against Pritikin.

Indeed, even ac@pt' g all of the allegations in the Amended Complaint as true and in a
light most favorable to thgi@laintiffs have still failed to allege sufficient facts to state a claim
to relief that is plausible on its f@ See Ashcroft v. Ighal, 556 U.S. 662, 662 (2009) (holding
that a claim has facial plausibility okls;gﬂhen the plaintiff pleads factual content that allows the
court to draw the reasonable inference that @efendant is liable for the misconduct alleged).
Plaintiffs fail to allege what Pritikin communicaté@@e police on the phone call and how such
information was false. In fact, Plaintiffs even faiﬁQﬁssert that Pritikin entered into an
agreement to falsely arrest Plaintiffs. Absent any factual allegations, such conclusory allegations
cannot stand. Accordingly, Pritikin respectfully requests that this(Qourt dismiss Count IV of

Plaintiffs’ First Amended Complaint in its entirety against him.

D. Plaintiffs’ Claim for Defamation Per Se Should Be Dismissed Based on the
Statute of Limitations as well as the July 9, 2012 Court Order.

In Count VI of the Amended Complaint, Plaintiffs attempt to assert a claim against

kEx@kin for defamation per se. In Illinois, a statement is defamatory if it impeaches a person’s

reputa&@l and thereby lowers that person in the estimation of the community. Kolegas v. Hefiel
Broadcastin@' p., 154 111.2d 1 (1992). In order to set out a claim for defamation, a plaintiff

must set forth sufgc)ﬁt facts showing that the defendant made a false statement concerning the

O 7
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plaintiff, that there was an unprivileged publication of the defamatory sta%t to a third party

by the defendant, and that the plaintiff was damaged. Myers v. The Telegrap% 1. App.3d

917 (IIl. App. Sth Dist. 2002). ®@
Furthermore, there are various statements that are “defamatory per se,” or give ri/sg\?a

cause of action for defamation without a showing of special damages. SolaiaTech, LLC v. O

Specialty Pub’g Co., 852 N.E.2d 825, 839. One of these statements includes accusing the )

plaintiff of committing a crime. Id.; Bryson v. News America Publications, Inc., 174 111.2d 77

(1996). &

1. Plaintiffs écﬁ\m Is Barred by the Statute of Limitations:

<V

In Illinois, the statute of @itations on a defamation claim in Illinois is one year. 735

)

ILCS 5/13-201. Section 13-201 expre@\}tates:

violating the right of privacy, shall be enced within one year next after the
cause of action accrued. 735 ILCS 5/13-2 (?

Defamation — Privacy. Actions fo@lggder, libel or for publication of matter

In this case, Plaintiffs allege that Pritﬂfi?\/b;mmitted defamation per se by
“disseminat[ing] the false criminal charge filings containing efamatory statements.” See Ex. A,
€ 64. By the release of this information, Plaintiffs allege that they afe)lowered in the eyes of the

community because the alleged false charges impute that they committed the crimes of

kidnapping, obstruction of justice and resisting arrest. See Ex. A, § 66.

() Moreover, while Plaintiffs fail to allege the exact date that Pritikin allegedly disseminated

Q

@be criminal charges and allegedly made the defamatory statements, the Plaintiffs were arrested
(;?Q?ébout June 16,2012, See Ex. A, 12. Furthermore, as noted above, the Court Order was
entered @gy 9, 2012. See Ex. B. It is reasonable to infer that the allegedly defamatory
statements we@(?de on or around June-July 2012, which is when the Plaintiffs were arrested

%
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and Plaintiff Funches-Wade was found to have committed child Visitation%. Based on those
dates, it is clear that Plaintiffs’ claim for defamation per se is barred by the ap}\){ le statute of

limitations, which would have required the defamatory statements to have occurre% June

16,2013. (Q?

Indeed, Plaintiffs filed their first complaint in the instant matter on June 16, 2014. SeeO

D.E. #1. This date is two years from the date that Plaintiffs were initially arrested, and nearly
two years from the Court Order finding that Plaintiff Funches-Wade was actually guilty of child

visitation abuse that wa{‘willful and without justification. See Ex. B. As a result, 735 ILC 5/13-

201 expressly bars Plainti?é’@aim for defamation.

2. Plaintiffs’ Claim 1.(;&"‘1”6(11 by the Absolute Privilege:

In addition, in Illinois, an “atto{x%‘)y is absolutely privileged to publish defamatory matter
concerning another ... during the course d@ @ a part of, a judicial proceeding in which he
participates as counsel, if it has some relation @@ proceeding.” Atkinson v. Affronti, 369
I11.App.3d 828, 861 N.E.2d 251, 255 (Ill. App. Ist D(ij 06). The only requirement for the
absolute privilege to apply is that the communication pertain@o. proposed or pending litigation or
a quasi-judicial proceeding. Popp v. O’Neil, 313 1ll.App.3d Q@Ill. App. 2d Dist. 2000).
Further, the pertinency requirement is liberally applied, and the communication need not be
confined to specific issues involved in the litigation. Skopp v. First Federal Savings of Wilmelte,

189 IL.App.3d 440 (Ill. App. Ist Dist. 1989). When the question of pertinency is raised, all

I@[?'v. Stern, 67 111.App.3d 179 (1ll. App. 1st Dist. 1978).
?@i case, the Amended Complaint outlines that the only alleged defamatory statements
made by Priti 1(?ere the dissemination of the false criminal charge filings. See Ex. A, § 64.

% 9

1764751v.1 Q@
O

<

o

?



4

Q

()

®&§{laintiffs merely challenge the truth or falsity of the information contained in the report, not

Case: 1:14-cv-04509 Document #: 36 Filed: 09/26/1&\%@ 10 of 19 PagelD #:117

S

Q

Moreover, Pritikin is the attorney for Plaintiff Funches-Wade’s ex-hus@ who 1s also the
father of the children involved in the child visitation abuse by Plaintiff F unch\g;)ﬁade on June
16, 2012. Therefore, Pritikin, as an attorney for the father, has a connection to@ child

visitation abuse proceeding brought against Plaintiff Funches-Wade, and the subsequent It

Order on July 9, 2012. Therefore, based on the allegations in the Amended Complaint, anyO

statements or “disseminations” made by Defendant Pritikin are expressly protected by the
absolute privilege. Accordingly, Pritikin respectfully requests that this Court dismiss Count VI of
the Amended Complain{égainst Pritikin in its entirety.

3. Plaintiffs’ @ Is Barred by the Fair Reporting Privilege:

Furthermore, the Fair Rap?rting Privilege also bars Plaintiffs’ claim for defamation.
Pursuant to the Restatement (Second’%f Jorts Section 611° provides: “The publication of
defamatory matter concerning another in ‘Q'@ort of an official action or proceeding ... Is
privileged if the report is accurate and complete 6@ J?y abridgment of the occurrence reported.”
The privilege protects news accounts based on the wri% verbal statements of governmental
agencies and officials made in their official capacities. Myers.v. The Telegraph, 332 1ll.App.3d
917 (11l. App. 5th Dist. 2002). In this case, Plaintiffs entire claimQ®efamati0n against Pritikin
rely on his alleged dissemination of “the false criminal charge filings containing defamatory
statements”. See Ex. A, § 64. Plaintiffs have failed to allege that Pritikin altered, inaccurately

summarized, or changed the criminal charge filings at all prior to disseminating such material.

ng‘g}ér or not Pritikin altered or doctored any of the information contained therein. In any

event,?%lear from the pleading which alleged statements in the report purportedly come

N

{
2 This section of the Réstatement was adopted by the Illinois Supreme Court in Catalano v. Pechous, 83 111.2d 146
(1980).

10
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from Pritikin. Accordingly, Plaintiffs have failed to plead sufficient fac@ roperly allege a
cause of action for defamation that would not be subject to the Fair Reporting P%ﬂ?e.
Accordingly, based on the fact that Plaintiffs’ claim for defamation is barr@ the

applicable statute of limitations, as well as barred by the Absolute Privilege and thed?w

Reporting Privilege, Pritikin respectfully requests that this Court dismiss Count VI of Plaintiffs’ O

First Amended Complaint in its entirety against him.

E. Plaintiffs’ Claim for Intentional Infliction of Emotional Distress Should Be
Dismissed Because the Court Order Held that there Was Probable Cause for
the Arr

In Count VII of &é@mended Complaint, Plaintiffs attempt to assert a claim against

Pritikin for intentional infliction d@motion distress. In Illinois, a plaintiff may recover damages
for intentional infliction of emotior}?l@\k}ress only if she can prove: (1) that the defendant’s
conduct was extreme and outrageous; (2) t@@e defendant intended to cause or recklessly or
consciously disregarded the probability of causin%ional distress; (3) that she suffered severe
or extreme emotional distress; and (4) that the defe\r;ya‘y% conduct actually and proximately
caused emotional distress. Public Finance Corp. v. Davi@ 111.2d 85, 89-90 (1976). While
failure to properly plead one element is fatal to Plaintiffs’ Claim,([?tiffs have not sufficiently
pled any element to support this cause of action against Pritikin.

First, Plaintiffs fail to sufficiently plead that Pritikin’s conduct was extreme and

outrageous. Indeed, a cause of action for intentional infliction of emotional distress must be
&gs,remised on conduct that is so extreme and outrageous that it goes beyond all possible bounds of
c@gﬁ:’y. Public Finance, 66 111.2d at 90; see also, Rekosh v. Parks, 316 1llL.App.3d 58 (2000).

In this @ the only allegation connecting Pritikin to any alleged intentional infliction of

emotional disl(%s?s the assertion that he, as the attorney for Funches-Wade’s ex husband, called

O 11
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the police to report a potential child visitation abuse violation by Plainti F@ches—Wade. See
Ex. A, ¥ 80. Aside from the fact that the Court Order expressly found that ?{y}ﬁiff Funches-

Wade was in fact found guilty of a child visitation abuse violation, such meager al@g@i{)és do

not rise to the heightened level required by Illinois law. ﬁ

Furthermore, with respect to the second element, the Amended Complaint fails toO

sufficiently plead that Pritikin caused, or recklessly or consciously disregarded the probability of OO
causing, Plaintiffs to suffer emotional distress. A defendant recklessly or consciously disregards @
the probability of caus@@ emotional distress if he is certain, or is substantially certain, that his

conduct will cause emotior@ distress. Public Finance, 66 111.2d at 90, In this case, the

2%

Amended Complaint merely co@ins one conclusory allegation that “[b]y its extreme and
continuous nature, the conduct of th?ﬁ@}\e;dants alleged in the abovementioned paragraphs was
intended to ... cause Plaintiffs emotional d@@.” See Ex. A, § 83. Such scant allegations are
not enough to put Pritikin on notice of what, if ar%, he did wrong. Indeed, Pritikin reported
a potential child visitation abuse violation to the aut\}zlj ifies, who acted under color of law in
arresting Plaintiff Funches-Wade and Plaintiff Alarcon. Therefore, Plaintiffs’ allegations against
Pritikin are insufficient to support this cause of action. OO

With respect to the third element, the Amended Complaint fails to sufficiently plead that
Plaintiffs actually suffered severe or extreme emotional distress. Indeed, fright, horror, grief,
() worry, shame and humiliation may constitute emotional distress, but alone, they do not constitute

Q

@ﬁvere or extreme emotional distress. Public Finance, 66 111.3d at 90. Emotional distress is
c&%?fered severe or extreme when no reasonable person could be expected to endure it. /d. In
this case%Amended Complaint asserts that Plaintiffs suffered “loss of appetite and loss of

sleep due to (%efendants’ outrageous conduct and unlawful arrests;” as well as having to

% 12
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endure “physical, emotional, mental and verbal abuse, humiliation, thre d intimidation.”
See Ex. A, § 77, 79. These assertions are not enough to satisfy the heig}1< d standards
required for this cause of action. Indeed, Pritikin reported a potential child ViSit§ buse
violation to the authorities, who acted under color of law in arresting Plaintiff Funches—Wade(gd%\
Plaintiff Alarcon. Therefore, Plaintiffs’ allegations against Pritikin are insufficient to support O

this cause of action. OO
Finally, Plaintiffs must prove that Pritikin’s conduct actually and proximately caused @

emotional distress. Pr(g& ate cause consists of two elements: (1) actual cause; and (2) legal

cause. Mengelson v. Ingalls @allh Ventures, 323 Ill. App. 3d 69, 75 (1ll. App. 1st Dist. 2001).

When determining whether a de@iant’s conduct is the actual cause of an injury, a "but for"

analysis is applied. Price v. Phillip 1@\?& Inc., 219 T11.2d 182 (1ll. 2005). The question is

whether the injury would have occurred “B@&r” the defendant’s conduct. Id. at 269. If the

injury would have occurred even absent the Q@ant’s conduct, then there is no actual

causation and, accordingly, no proximate causation. Idﬁgoﬁmate cause is not established where

the causal connection is contingent, speculative, or merely ;§ss§ble. Mengelson, 323 111. App. 3d

at 75. OQ

Further, the causal connection between a defendant's alleged conduct and a plaintiff's

injury is broken if a third party causes the injury and the third party’s conduct is unforeseeable.

() Oakley Transport, Inc. v. Zurich Ins. Co., 271 1ll. App. 3d 716, 725 (Ill. App. 1st Dist. 1995). For

Q

@xample, a criminal act committed by a third party which causes a plaintiff's injury is
u%ééeeable and is ordinarily a superseding cause which breaks the causal connection between

the injur%ny original negligence. Rowe v. State Bank of Lombard, 125 111. 2d 203, 224 (Ill.

1988). \’?
Y
%
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In this case, the only alleged action by Pritikin is calling the polié&%report a potential
child visitation abuse violation. See Ex. A, 9 80. Subsequent to that phone cah,ggé police went
to Plaintiff Funches-Wade’s house to investigate the matter and eventually @ the
determination to arrest Plaintiff Funches-Wade for child visitation abuse and Plaintiff Alar§on
for obstruction of justice. See Ex. A, 9 15-23. Therefore, numerous superseding andO

®
intervening events separated Pritikin’s alleged phone call to the police, and the eventual arrest of O

both Plaintiffs. Indeed, the police investigation and determination that both Plaintiffs had @
committed crimes supe@éd d Pritikin’s phone call, as well as the actual criminal activity of both

Plaintiff Funches-Wade an @aintiff Alarcon. Accordingly, Plaintiffs have failed to sufficiently

allege any actions on the part of®itikin that would establish a casual connection between his

S

phone call to the police and Plaintiffs’@é\%ed emotional distress.

As noted above, while failure to préﬁég plead one element is fatal to Plaintiffs’ claim,
Plaintiffs have failed to sufficiently plead any %t to support this cause of action against
Pritikin. Therefore, Count VII of the Amended Cor\n/j@@ should be dismissed in its entirety
against Pritikin. .

F. Plaintiffs’ Claim for Malicious Prosecution Shm@ Be Dismissed Based on
the Court Order Because Plaintiffs Cannot Satisfy @y Elements to Support
the Cause of Action.

é \/5 In Count IX of the Amended Complaint, Plaintiffs attempt to assert a claim against
®() Pritikin for malicious prosecution.3 In Illinois, in order to state a cause of action for malicious

&gx,rosecution, the plaintiff must allege facts establishing: (1) the institution of a civil proceeding

k\)y@Qk' defendant; (2) termination of these proceedings in favor of the plaintiff; (3) lack of

t s imp%\1)1 to note that Defendant, Pritikin, expects that the Defendant Officers will move to dismiss the
Amended Cor @’s causes of action for false arrest, conspiracy, defamation and malicious prosecution based on
the Tort Immunity/Act(745 ILCS 10/2-107), as well as the entirety of the Amended Complaint based on the statute
of limitations for st emtities (705 TLCS 505/22-1). Accordingly, in the event the § 1983 claim is dismissed, this
Court may no longer ré(az(’ isdiction over this matter as to Pritikin.
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probable cause for the proceeding; (4) malice on the part of the defe}&ﬁz in bringing the
proceedings; and (5) special injury to the plaintiff. See, e.g., Ross v. Maur?)gQ?)vrolet, 369
[11.App.3d 794 (1ll. App. st Dist. 2006); Sutton v. Hofeld, 118 1ll.App.3d 65 (1ll. Ap® ist.
1983); Kurek v. Kavanagh, Scully, Sudow, White & Frederick, 50 11.App.3d 1033 (IIL. App’.?d%\
Dist. 1977). In this case, Plaintiffs’ claim fails because Plaintiffs have failed to satisfy theO
pleading requirements for any of the elements of a cause of action for malicious prosecution )
against Pritikin. Moreover, even if Plaintiffs satisfied the pleading requirements, Count IX
should be dismissed bec@‘&

se lllinois law provides a tort remedy for malicious prosecution.

1. The Amencg(\&@mplaint Fails to Satisfy the Pleading Requirements:

As to the first element, P@ntiffs have failed to allege that any civi/ proceedings were
brought against them, let alone brogl@y Pritikin. The Amended Complaint expressly bases
Plaintiffs’ claim for malicious prosecution @&: institution of an alleged criminal proceeding
against Plaintiffs. As a private attorney, Pritikin@@not even have the authority to institute a
criminal proceeding against Plaintiffs based on Plaintﬁj’ﬁaohes-Wade’s child visitation abuse
and Plaintiff Alarcon’s obstruction of justice. Therefore,Qa.intiffs have failed to satisfy this
element. OO

As to the second element, and most significantly, Plaintiff Fur;c%es-Wade did not have a

termination of the child visitation abuse proceeding in her favor. Indeed, as outlined above, on

() July 9, 2012, the Court Order expressly held that “[tjhe testimony clearly shows (by both a

Q

@feponderance of the evidence and clear and convincing evidence) that [Plaintiff Funches-Wade]
c%’tted visitation abuse as specified in 607.1(a)(1) on June 16, 2012 and that the abuse was
willful a@ ithout justification.” See Ex. B. Furthermore, the Court Order also held, by a

preponderance(%?e evidence, that Plaintiff Funches-Wade “exercised her visitation rights in a

1764751v.1 O
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manner that [was] harmful to the child or child’s custodian.” See Ex. B at‘é?@ The requirement

of a favorable legal termination in a prior action is a longstanding one that arisgg @?n the policy

prosecution for calling upon the courts to determine such rights. Savage v. Seed, 81 IlLLA

that ““courts should be open to litigants for the settlement of their rights witho@.@egr of

744 (111. App. st Dist. 1980); see also, Bonney v. King, 201 1ll. 47 (1903); Schwariz v. Schwarlz,O

366 111, 247 (1937). Accordingly, based on the Court Order alone, Plaintiffs’ claim for
malicious prosecution against Pritikin fails.

Moreover, as togﬁe third element, based on the Court Order ruling that a child visitation
abuse actually occurred, it i@lear that the police officers had probable cause to arrest Plaintiff
Funches-Wade on June 16, 201@ See Ex. B. Therefore, Plaintiffs fail to satisfy the third
element necessary to a cause of ac}i?@or,malicious prosecution. Finally, as to the last two
elements, the Amended Complaint lacks a@&legaﬁon at all regarding malice on the part of
Pritikin and Plaintiffs have failed to properly plea@?pecial injury prong as well.

Therefore, Plaintiffs cannot bring a claim for r\r;j%zp.ls based on their arrest and criminal
proceeding for child visitation abuse, since there was probﬁ cause to arrest Plaintiff Funches-
Wade, as well as the adverse Court Order against her for violatiaf)of a child visitation court
order. Accordingly, Pritikin respectfully requests that this Court dismiss Count IX in its entirety
against him.

2. The Amended Complaint Fails Because [llinois Plaintiffs Cannot State a § 1953

@ Claim for Malicious Prosecution:

)

@ For the above reasons, Plaintiffs have failed to adequately plead a cause of action for
malic@ prosecution against Pritikin; however, even if this Court were to find that the
Amended aint satisfied all of the elements for a claim for malicious prosecution, the

Amended Comp‘i‘%ﬁhould still be dismissed because Illinois plaintiffs cannot state a § 1983

O 16
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claim for malicious prosecution because Illinois provides a tort remeﬁ&@Sae Newsome v.
McCabe, 256 ¥.3d 747, 751 (7th Cir. 2001). The Newsome court based its hold?(g,?u Albright v.
Oliver, 510 U.S. 266 (1994). ®@

In Albright, lllinois authorities issued an arrest warrant for Albright based on a stateﬁ@t
by a detective, who said Albright sold a substance that looked like narcotics. Id. When Albright O

heard about the warrant, he surrendered to police, but denied his guilt of the crime charged. Id. OO
Police released him from custody when he posted bond and the trial court dismissed the criminal @
charge. Id Subsequem{)fs Albright filed suit against the detective under § 1983, alleging that the
detective lied in the statem r@hat led to Albright’s arrest, thereby violating his civil right “to be
free from criminal prosecution e@ept upon probable cause.” Id. at 269. According to the
Newsome court, Albright failed to state@/iable claim for relief under § 1983 because he had not
alleged a violation of his rights under the (@&amendment. Id. at 268-69. Furthermore, the
Court noted that he also failed to state a § 1983 é@@ecause Illinois in fact protected his civil
rights by providing him an adequate remedy for malici\c;i secution. /d. at 284-86.
In this case, the Amended Complaint fails to identif}Qe. constitutional provision that any
of the Defendant Officers, or Pritikin violated, and therefore, Plaififfs fail to state a viable §
1983 claim. Accordingly, Count IX of the Amended Complaint against Pritikin should be

dismissed in its entirety.

G. Plaintiff Alarcon should be dismissed as a Plaintiff from the Amended
@ Complaint.

)

As a final matter, Plaintiff Alarcon should be dismissed from the Amended Complaint
base\§® her direct violation of this Court’s previous order. In direct contravention of this
Court’s Jul@ 014 Court Order, Plaintiff Alarcon failed to file a separate action and pay a

separate filing feﬁ%ﬁh@ Amended Complaint. As outlined above, Plaintiffs initiated this action

O 17
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on June 16, 2014 when Plaintiffs filed their original Complaint. See Do&%ntry (“D.E.”) #1.
On July 3, 2014, this Court dismissed Plaintiff Alarcon as a party. See D\jé/%& Plaintiff

Alarcon was dismissed without prejudice and instructed that if she wanted to “procc%t her

case, she must file a separate action and pay a separate filing fee.” See D.E. #8. On Augus{%

2014, Plaintiff Funches-Wade and Plaintiff Alarcon filed their First Amended Complaint againstO
®
Pritikin. See D.E. # 26. Plaintiff Alarcon has failed to file a separate action. Accordingly, Q

O

Plaintiff Alarcon should be dismissed from the Amended Complaint based on her failure to @
comply with this Court’é@rder.

1IV. CONCLUSION ®

For the reasons stated he@n, Defendant James Pritikin moves this Court to issue an

S

ORDER dismissing the entirety of Pla@l\gs’ First Amended Complaint with prejudice and for
any and all further relief this Court finds equ%.
Resp%y submitted,

/s/ Kimbe ¥ » Blair
Attorneys for @rdam James Pritikin and
Beerman Pritikin Mirabelli & Swerdlove, LLP

o

Michael P. Tone 0O
Kimberly E. Blair @
Joseph J. Stafford

Wilson, Elser, Moskowitz, Edelman & Dicker LLP

55 W. Monroe Street, Suite 3800

Chicago, 1L 60603

312-704-0550 (T)

312-704-1522 (F)
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CERTIFICATE OF SERVICE @\2'
I the undersigned, an attorney, hereby certify that I caused a copy of Defs t, James

Motion to Dismiss Pursuant to Fed. R. Civ. Pro.12(b)(6) to be served upon counsel of re via

Pritikin and Beerman Pritikin Mirabelli & Swerdlove, LLP’s Memorandum in Supp 'i( His
ECF filing on September 26 2014: \’%

/s/ Kimberly E. Blair .
Attorney for Defendant James Pritikin and Beerman O
Pritikin Mirabelli & Swerdlove, LLP O@
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Case: 1:14-cv-04803 BEUMENE D SRS TS PBAGTHa MR B @agelD #73
NORTHERN DISTRICT OF ILLINOIS @

EASTERN DIVISION @
Case No. 14 C 4509 54\

Judge Samuel Der-Yeghiayan

SIOHVAUGHN FUNCHES-WADE and
NADGEE ALARCON,

Plaintiffs,
V.

)
)
)
)
)
)
)
DETECTIVE V. GARRETT (#916), )
DETECTIVE THOMAS CLEMMONS (#921), ) ¢
SGT. POCHIE (#55), OFFICER HOLMES (#255), ) OO
LT. DAVID M. CAPELLI (#3), UNKNOWN ) @
DOLTON POLICE OFFICERS, )
VILLAGE OF DOLTON, COOK COUNTY )
SHERIFF THOM/l\é(DART, JAMES PRITIKIN, )
BEERMAN PRITIKI )
SWERDLOVE, LLP, )
MAYOR TIMOTHY BA@ ANN, and )
the COUNTY OF COOK, )
' )
)

»

IRABELLI &

Q

Defendants. @ JURY DEMAND

L4

FIRST AMENDED COMPLAINT
NOW COME the Plaintiffs, SIOHVA®?§ FUNCHES-WADE and NADGEE,

ALARCON, by and through their attorneys, WalteK@Bi'ien Law Offices, and complaining

against the Defendants, DETECTIVE V. GARRETT, D @iVE THOMAS CLEMMONS,

SGT. POCHIE, OFFICER HOLMES, LT. DAVID M. CAPELLI, and UNKNOWN DOLTON

‘s
POLICE OFFICERS (collectively “Defendant Officers”), individua@@j the VILLAGE of
DOLTON, COOK COUNTY SHERIFF THOMAS DART, JAMES PRH@N, BEERMAN
PRITIKIN MIRABELLI & SWERDLOVE, LLP, MAYOR TIMOTHY BALDERMANN, and

the COUNTY OF COOK, state as follows:
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1) This action is brought pursuant to 42 U.S.C. §1983 to address deprivatioxéx laintiffs'
rights under the Constitution of the United States. Other claims are brought phgs tto

U.S.C. § 1367(a). ®@

JURISDICTION

2) The jurisdiction of this Court is invoked pursuant to the Civil Rights Act, 42 U.S.C. §§ 4\3
1983 and 1985; the Judicial Code 28 U.S.C. §§ 1331 and 1343(a); the Constitution of the °
United States; and pendent jurisdiction as provided under U.S.C. § 1367(a). O

VENUE Q

3) Venue is propfer under 28 U.S.C. Section 1391 (b). All of the parties currently reside in
this judicial dis @md the events described herein all occurred within this district.

() THE TIES
Q

4) The Plaintiffs, Siohvaughm@l hes-Wade and Nadgee Alarcon, are United States citizens
who are residents of Cook Cou flinois.

5) On information and belief, Defend;i?(@c rs Detective V. Garrett (#916), Detective
Thomas Clemmons (#921), Sgt. Pochie (# ficer Holmes (#255), and Lt. David M.
Capelli (#3) are employees and agents of Defenﬁj k County, specifically the Cook
County Sheriff’s Department. At all times relevant, DQdam Officers acted under

color of law as duly appointed law enforcement officers and% the scope of their

employment. ’@

6) The Individual Defendant Unknown Dolton Police Officers were, at all times relevant,
duly licensed Dalton Police Officers. They engaged in the conduct complained of in the

course and scope of their employment and under color of law as duly appointed law

enforcement officers . They are sued in their individual capacities.
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under the laws of the State of Illinois, and is the employer and principal%ndividual

police officer defendants. \8

Q

8) Defendant Thomas Dart is the Sheriff of Cook County. He is the final policymaker %

responsible for all policies and practices of the Cook County Sheriff's Deputies.

9) Defendant County of Cook is a municipal corporation organized under the laws of the %
State of 1llinois. It is responsible for the policies, procedures, and practices implemented °
through its various agencies, agents, departments, and employees, and for injury OO
occasioned thereby. The County of Cook was and is the public emplayer of Defendants. @

10) Defendant, es Pritikin is employed, and conducts business, in Cook County, Illinois.
James Pritikin i e@‘;loyed with Beermann Pritikin Mirabelli & Swerdlove, LLP, a

corporation, which M ts business in the Cook County, Illinois. At all times relevant

herein, Defendant James %s acting in the capacity as an employee for

L4
rdlove, LLP.

<

11)yMayor Timothy Baldermann resides m@o? County, Illinois. Mayor Balderman during

the relevant time herein asserted that he wa

Beermann Pritikin Mirabelli &

Chief of Police for Chicago Ridge,

Iilinois, and was present, and actively participate§ }V%\e conduct, giving rise to these

claims.

FACT OO

12)On or about June 16, 2012, both Plaintiffs were at Plaintiff Fu@s-Wade’s
residence located at 1614 East 158" St. in Thornton Township.

13) Plaintiff Funches-Wade’s children were at her residence as well.

14)The Plaintiffs were not committing and had not committed any crimes.

15)On or about the foregoing date, the Defendant Officers arrived at Plaintiff Funches-

\8’ Wade’s residence in response (o a call regarding Plainti{f Funches-Wade’s children.

5
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approached Plaintiff Funches-Wade and grabbed hold of her person viclei % ,
17) Defendant Officer Clemmons did so without announcing his office. \20
18) Defendant Officer Clemmons grabbed Plaintiff Funches-Wade’s arm forcefully and ®@
pulled the Plaintiff’s arm viclently, without just cause or provocation, causing Plaintiff to (?(?
suffer a torn rotator cuff, asthma attack, and panic attack. %
19) Defendant Officer Clemmons proceeded to place Plaintiff Funches-Wade under arrest, °
falsely claiming that he had a court order indicating that she was in violation, even OO
though Defendant Clemmons knew that no such order existed. @
20) Plaintiff Ala{éon did nothing to intervene during the false arrest of Plaintiff Funches-

Q

21)Haowever, several ho&;%er the false arrest of Plaintiff Funches-Wade, Defendants,

Wade.

initiated, or caused to be ilﬁ&[ d, an obstruction of justice charge against Plaintiff
Alarcon for allegedly interfering@&\ and attempting to stop the arrest of Plaintiff
Funches-Wade. ®

22) Defendant Officers then falsely arrested P§@Alarcon for obstruction of justice when
they knew that Plaintiff Alarcon had not intervene ‘%

23) The remaining Defendant Officers, including Defendanolton Police Officers, were

nearby and present during the use of force against Plaintift F%—W&de and failed to

intervene despite having a reasonable opportunity to da so. ’@
24)The Defendants initiated or caused to be initiated [alse charges against both Plaintiffs.
25) Defendants Mayor Timothy Baldermann and James Pritikin of Beermann Pritikin
Mirabelli & Swerdlove, LLP, actively conspired with the Defendant Officers in Joint

action, and worked together in a common plan, to cause false charges to be initiated

\8’ against both the Plaintiffs, and actively conspired in joint action with Defendant Officers
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James Pritikin, along with the Defendant Officers, conspired in the initi§ d ,
effectuating of the false arrests against Plaintiffs, and therefore acted under Col?n(%[ate
law. Both Defendants James Pritikin and Mayor Baldermann planned, along with tht@@
Defendant officers to effectuate the false arrest of Plaintiffs. ‘(?(?
26)Defendant James Pritikin, while acting in his capacity as an attorney for Beermann %
Pritikin Mirabelli Swerdlove, LLP, initiated a call to the Defendant officers to effectuate

the false arrests of both Plaintiffs. O

O

27)Defendant Mayor Timothy Baldermann pretended as though he was the Chief of Police @
for Chicago Kidge, lllinois to effectuate the false arrests of both Plaintiffs. Mayor
Baldermann w}é&imess for the State during the criminal proceeding and provided false

testimony against boﬁy@mffs.
28) There was no probable camé%support the Plaintiffs’ arrests or the charges brought
Q’

29) The Defendant Officers, in conspira{?

against Plaintiffs.

ach other and the other named Defendants,

caused Plaintiffs to be arrested when theyé) here was no basis in law or fact for said
arrests. (?0

30) The false arrests of both Plaintiffs arose out of the same-ificident that occurred on June

[ )
16, 2012 when the Defendant Officers arrived at Plaintiff Fu -Wade's home,

31) The Plaintiffs were co-defendants in the same underlying proceedh@?nd jointly had a
single beneh trial in which they were both found not guilty.
32)Both Plaindfls werp physically injured by Defendant Officers during the arrest of

Plaintiff Funches-Wade.

COUNT I—EXCESSIVE FORCE
intiff Funches- i n fi

\8 O 33)Plaintiffs hereby incorporates all previous paragraphs as though fully set forth herein.
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excessive force against Plaintiff Funches-Wade, thus violating her rights the
Fourth and Fourteenth Amendments to the United States Constitution and 42 KS@

Section 1983.

35)Said actions of the Defendant Officers were objectively unreasonable under the

S
63%?

36) As a direct and proximate consequence af the Defendant Officers’ conduct, the Plaintiff °
suffered damages, including without limitation violations of her constitutional rights, OO
emotional anxiety, emotional distress, humiliation, fear, both mental and physical @
pain and sufé!((ing, and monetary loss.
WHEREFOR intiff Funches-Wade prays for judgment against the Defendant
Officers for an award of r@%able compensatory damages, and because the Defendants acted

maliciously, wantonly, or oppres punitive damages, plus the costs of this action and

*
attorney’s fees, and such other and ad i{j@\al relief as this court deems equitable and just.

37)Plaintiffs hereby incorporate all previous para s as though fully set forth herein,

38)Each of the Defendant Officers was present during %of force by his fellow police
olficers, yet failed 1o intervene to prevent the misconduct des% having a reasonable
opportunity o do so. O

39)Mayor Timothy Baldermann, who was present during the use of excessive force, asserted
that he was the Chief of Police of Chicago Ridge, Illinois at the time the excessive force
was used by the Defendant Officers against Plaintiff, and he failed to intervene to prevent
the misconduct despite having a reasonable opportunity to do so.

40)In the manner described throughout this Complaint, during the constitutional violations

L4
\Z‘O described herein, one or more of the Defendants stood by without intervening to prevent

)]
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41) As a result of the Defendant Officers’ failure to intervene ta prevent the vw@on'of
Plaintiff’s constitutional rights, Plaintiff suffered financial damage, as well as\g\yﬁnal
distress, physical injury, and a deprivation of her liberty, as is more {ully described ®@
\/§>

throughout this Complaint.

42)The misconduct described in this Count was undertaken with malice, willfulness, and %

reckless indifference to the rights of Plaintiff and others, °
WHEREFORE, pursuant to 42 U.S.C. § 1983, Plaintiff demands judgment against the individual OO
defendants, jointly and severally, for compensatory damages against Defendant Officers and @
Defendant Baldermaqn, and because these defendants acted maliciously, wantonly, or
oppressively, punitivéén@ges, plus the costs of this action and attorney’s fees, and such other
and additional relief as this M eems cequitable and just.

C T HI—_FALSE ARREST

(on behalf of both Plaintiffs st all Defendant Officers and all other named
\ge endants)

43)Plaintiffs hereby incorporate all previo@;gggraphs as though fully set forth herein.

44)As desaribed above, Defendant Officers detaigfed apnd arrested Plaintiffs without
justification and without probable cause, thus vigi%))laintiffs’ rights under the Fourth
and Fourteenth Amendments to the United States Con§uﬁion.

45)Said actions of the Defendant Officers were intentional, w@t@nd wanton and
committed with reckless disregard for Plaintiffs’ rights. @

46)The other named Defendants worked together in a common plan to initiate and effectuate
the false arrests of Plaintiffs, and therefore acted under color of state law. James Pritikin,

while acting in his official capacity as an attorney for Beermann Pritikin Mirabelli

Swerdlove, LLP, initiated a call to the Defendant officers to effectuate the false arrests of

\8’ both Plaintiffs. Mayor Timothy Baldermann pretended to be the Chief of Police for

D
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witness for the State during the criminal proceeding and provided false testia@ly against
both Plaintiffs. Defendants James Pritikin, Beermann Pritikin Mirabelli and Sv\v{@e,
LLP and Mayor Baldermann encouraged the false arrest and malicious prosecution o@@

%
¢
%

both Plaintiffs.

47)Said actions of the Defendants were objectively unreasonable under the circumstances.
48) As a direct and proximate cause of the conduct of the Defendants, Plaintiffs suffered °

damages, including without limitation violations of their constitutional rights, loss of OO
liberty, emotional anxiety, emotional distress, humiliation, fear, and both mental @
and physic@(pain and suffering and economic loss.

WHEREFORE; laintiffs pray for judgment against the Defendants, jointly and

severally, for an awardgf%sonable compensatory and punitive damages, plus attorneys’

fees and cosls. @
GQUNT I mum&%%;&wmwh
1GLTE WITH JOINT ACT: LENTANGLMENT AND CONSPIRACY

L
(on behalf of both Plaintiffs againgtatl ;;efendant Officers and all other named
De

ts)

49)Plaintiffs hereby incorporate all previous parairg@s as though fully set forth herein.

50) As described more fully above, the Defendants reach%agreement amongst

themselves to arrest Plaintiffs without legal basis or probaBleG&lse, and to thereby

deprive Plaintiffs of their constitutional rights, all as described n%lly throughout this

Complaint.

51)In this manner, Defendant Officers, and all other named Defendants, acting in concert

with each other, have conspired by concerted action to accomplish an unlawful purpose

by an unlawful means.

52) Defendants Mayor Timothy Baldermann and James Pritikin actively conspired with the

L4
\Z‘O Defendant Officers in joint action, and worked together in a common plan, to cause false
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Defendant Officers to deprive the Plaintiffs of their constitutional rights. @

L4

53)In furtherance of the canspiracy, each of the defendants committed overt acts g{dg@s a
willful participant in joint activity. ®@

54)Defendant James Pritikin, while acting in his official capacity as an attorney for (?(?
Beermann Pritikin Mirabelli Swerdlove, LLP, and within the scope of his employment, %

initiated a call to the Defendant Officers to effectuate the false arrests of both Plaintiffs. °

o

Defendant Mayor Timothy Baldermann pretended to be the Chief of Police for Chicago O
Ridge to effectuate the false arrests of both Plaintiffs. Defendant Mayor Baldermann was @
a witness fogﬂae State during the criminal proceeding and provided false testimony

against both Platfiifs. Defendants James Pritikin, Beermann Pritikin Mirabelli and

Swerdlave, LLLP, un%r Timothy Baldermann encouraged the false arrest and

malicious prosecution of b aintiffs.

*
55) As a direct and proximate conseq@% of the illicit prior agreement referenced above,
Plaintiffs’ rights were violated, and the@ff red damages, including without limitation
violations of their constitutional rights, loss @i@erty, emotional anxiety, fear, economic

loss, and pain and suffering. 0

56) Said actions of the Defendant Officers were intentionillful and wanton and

committed with reckless disregard for Plaintiffs’ rights. O

O

WHEREFORE, the Plaintiffs pray for judgment against the Defe‘n/d?ats, jointly and
severally, for an award of reasonable compensatory and punitive damages, plus attorneys’
fees and costs.

COUNT V—INDEMNIFICATION

57)Plaintiffs hereby incorporate all previous paragraphs as though fully set forth herein.
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employers of the respective Defendant Officers. @

in

59) The Defendant Officers committed the acts alieged above under the color of l\a<

the scope of their employment as employees of Cook County and the Village of Dolt@@

damages for which employees are liable within the scope of their employment activities.

60)In Illinois, public entities are directed to pay for any tort judgment for compensatory i(?

61)As a proximate result of the Defendant Officers’ unlawful acts, which occurred within °

the scope of thelr employment, Plaintiffs were injured. O
WHEREFORE, should one or more of the Defendants Officers be found liable on one or @

more of the [ed@ﬁl claims set forth above, Defendants Cook County and the Village of
Dolton would be li @or any compensatory judgment Plaintiffs obtain against said
Defendant(s), 1'espcctivc$y@s attorneys’ fees and costs awarded and such other and
additional relief that this Cour s cquitable and just.
COU% f—DEFAMATI N PER SE
iAE;in;g ;l named Defenaan;;i

Q

£2) Plaintiffs hereby incorparate all previous sraphs as though fully set forth herein.

63)The Defendant Officers filed, and the other na efendants who conspired with

Defendant Officers, caused to be filed false crimina%@s against both Plaintiffs
containing false and defamatory statements including, but hot&@ited to the following:
that Plaintiff Funches-Wade kidnapped her own two minor child@' hat Plaintiff Alarcon
obstructed justice; and that both Plaintiffs harmed, and/or endangered minor children.

64) The Defendant Officers, James Pritikin, and Mayor Timothy Baldermann disseminated
the false criminal charge filings containing defamatory statements and made defamatory
statements to the public, causing the Plaintiffs to be defamed and suffer damages as a

direct and proximate result of the Defendants' willful and wanton conduct.

S .
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that they caused to be disseminated, were false or were made with reckless-digspgard for
their truth or falsity, which constitutes actual malice towards the reputation of I}g@fs.

The Defamatory statements have been televised and published in various print includ%

but not limited to, newspapers, magazines, and Internet, throughout the world. The (?
defamatory statements about Plaintiffs continue to be disseminated and circulated in the %
media throughont the world causing the Plaintiffs harm and damages. °
66) The aforementioned false statements that were made by Defendants and disseminated by OO
the Defendants by multiple and various print and online media throughout the world, @

constitute dg(nmation per se in that they impute that Plaintiffs committed crimes,
including kidn w obstruction of justice, criminal visitation abuse and resisting
arrest, which if true,g@ tend to cause Plaintiffs, to be excluded from society; lowers
Plaintiffs in the eyes of thé unity; and deters third persons from associating with
*
Plaintiffs, in the following waysxg
a) Imputes that Plaintiffs c@m'tted the crimes of kidnapping, obstruction of
justice, and resisting arrest.
b) Imputes that the Plaintiffs unlawﬁ;ﬁsdain the legal system.
¢) Imputes that Plaintiffs could harm minog, any of which if true, would
®
tend to cause Plaintiffs to be excluded from 5@6
67)As a proximate result of Defendants’ filing and dissemination of filiigs, Plaintiffs have
sustained, continue to sustain, and will likely sustain in the future: humiliation;
embarrassment; mental suffering; impairment of personal and professional reputation;

impairment of standing in the community; and it is reasonably certain they will continue

to suffer economic loss.
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due to these defamatory statements, and Plaintiff Alarcon suffered econom@ss due ta

L4
the Defendants’ defamatory statements. \8{?

69) Plalntiff Funches-Wade was discharged from her employment as a result of the %
Defendants' defurnatory statements, causing her to suffer economic loss. < i

¢
70)Defendants maliciously defamed the reputation of Plaintiffs, contriving the %
aforementioned slatements and actions by causing said statements to be published by °
various television airings, prints, and online media throughout the world. OO
71)The County and Village are sued in this Count pursuant to the doctrine of respondeat @

supetior, in 8&“ Defendant Officers performed the actions complained of while on duty

and in the emp @ Defendant County and Village, respectively, and while acting

within the scope of L&A@ploymcnt.
WHEREFORE Pla&&f , demand judgment against Defendants, jointly and

*
severally, in an amount in excess\g? FIFTY THOUSAND DOLLARS ($50,000).

72) Plaintilfs hereby incorporate all previous par s as though fully set forth herein.

73) Defendant Officers, and all other named Defendants engaged in a pattern of
violence, corruption, abuse, threats and intimidation through &xth outrageous and
extreme conduct designed and intended to cause and inflict upo@ laintiffs severe
emotional distress. Defendant officers did so while acting in the official capacity of their
employment as police officers.

74)The Defendant Officers tore Plaintiff Funches-Wade’s rotator cuff and caused her to
suffer from an asthma attack, panic attack, faint and suffer physical, mental and

emotional injuries, and caused Plaintiff Alarcon to suffer from a serious medical

L4
\Z‘O condition, sustain physical and emotional injuries

® 12
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time despite her numerous requests to Defendant Officers, causing Plainuté@argon’s
condition to worsen. As a result of the Defendant Gfficers refusing Plaintiff n\’{
attention, Plaintiff fainted and sustained additional injuries, both physical and menta@@
Both Plaintiffs had to be rushed to the hospital as a result of the Defendant’s outrageous

ﬁ%

76)While Defendant Officers had Plaintiffs in their custody illegally, Defendant Officers °

o

called Plaintiffs derogatory and degrading names such as, but not limited to, bitches. O
77)Both Plaintiffs suffered loss of appetite and loss of sleep due to the Defendants’ @
outrageous gbnduct and unlawful arrests.
78) Plaintiff’s chil e@lso suffered mentally and emotionally, as reported by their biological
father, as a result ofgh%gal arrest that took place, as the children were present at the
Plaintiff’s resident. This d‘q@f ental effect the minor children suffered, as reported by
their biological father, caused)é@l’a'miffs to suffer more anguish, as the children are
family members, or considered family @h Plaintiffs.
79) Due to Defendant’s physical, emotional, me@nd verbal abuse, humiliation, threats
and intimidation intentionally inflicted upon the Pgifitiffs, Plaintiffs have sought

treatment to try to deal with the trauma that P]aintiffsQered as a result of the
®

Defendants' outrageous conduct. OO
80) The Defendant Officers, with the other Defendants' assistance, ca false and

defamaltory charges to be initiated against the Plaintiffs, based upon an alleged court
order, which the Defendants purported to have, but which never really existed. The
Defendants then made those false and defamatory and damaging statements about

Plaintiffs publicly, disseminated them, and even conducted interviews to further cause

\8' the Plainti{fs' mental anguish and suffering.

9
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charges filed against them were illicit and unwarranted. @ 3

82) As a result of Defendants' illicit conduct and conspiracy to commit such illicit\agc@?
against the Plaintiffs, they have continued to suffer and sustain economic loss. ®@
Defendants stated they would provide the court with a court order to prove the charges (?(?

%

against Plaintiffs were legitimate. However, Defendants never produced said court
order, because the purported court order never existed. Defendants did this to delay the O
criminal proceedings and to continue to maliciously prosecute the Plaintiffs, causing O
them to be degraded in the eyes of society, to suffer mental and emotional distress, and to @
suffer econogtic loss.
83)By its extremé‘é@ominuous nature, the conduct of the Defendants alleged in the
abovementioned parfgg@s was intended to either cause Plaintiffs emotional distress or
could be foreseen by any r&g}s ble person to cause Plaintiffs emotional distress.
84) As a direct and proximate result &8{15 onslaught of extreme and outrageous conduct as
alleged herein, Plaintiffs have, in fact, s@ber d emotional distress. Among other things,
Plaintiffs have needed medical care and havc@hl hospilal medical treatment to deal
with the devastating effects of the Defendants' co .
85) The County and Village are sued in this Count pursuathhe doctrine of respondeat
®
superior, in that Defendant Officers performed the actions co@@ed of while on duty
and in the employ of Defendant County and Village, respectively, arAvhile acting
within the scope of this employment,

WHEREFORE, Plaintiffs request that judgment be entered in their favor and

against Defendants, jointly and severally, in an amount currently estimated to

exceed Fifty thousand dollars $50,000.
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86) Plaintiffs hereby incorporate all previous paragraphs as though fully set f(&?r‘cin.
87)Defendant Officers tore Plaintiff Funches-Wade’s rotator cuff while initiating an Q@

arrest, caused Plaintiff to suffer an asthma attack and a panic attack, to faint, and ta lose (?

consciousness during the illegal arrest. During the false arrest of Plaintiff Funches- 4\
Wade, Plaintiff Alarcon was injured. ’O
88) Defendant Officers also falsely arrested Plaintiff Alarcon, causing her to suffer a medical O
condition, and then caused her medical condition to worsen by physically taking hold of O@
her person when they placed her in a room. The Defendant Officers refused Plaintiff
Alarcon me '(;(;é'eatment even after her repeated requests and threatened to detain her
longer. Defendant@{iys also caused Plaintiff to suffer extreme fear, faint and suffer
injuries. Plaintiff A]arc@&kto be taken to the hospital as a result of the Defendants'
unlawful and outrageous con ) DNefendants also caused Plaintiff Alarcon to suffer
reasonable apprehension of physicai@n(act as they sat across from her alone,

N

intimidated her, and threatened her, while@s' g to allow her to have legal

representation present. %

89) The Defendants' conduct described above was intend ause a harmful or offensive

contact with the Plaintiffs, and an imminent apprehension ®f ﬁh contact, and harmful
contact with the Plaintiffs did directly and indirectly result. Bot@l intiffs were injured
as described above by the Defendants' conduct, and both Plaintiffs were injured as a
direct and proximate result of the Defendants' conduct.

90) The County and Village are sued in this Count pursuant to the doctrine of respondeat
superior, in that Defendant Officers performed the actions complained of while on duty

and in the employ of Defendant County and Village, respectively, and while acting

\8 O within the scope of this employment.
®6\)/? 15
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Defendants, jointly and severally, in an amount currently estimated to exceed F%usand
L4

dollars $50,000. \2

Q

COUNT IX-—MALICIQUS PROSECUTION ®@

91) Plaintiffs hereby incorporate all previous paragraphs as though fully set forth herein. i

92)The Defendants caused both Plaintiffs to be falsely arrested and brought criminal charges %

against both Plaintiffs in a criminal proceeding, maliciously, and without probable cause. °

93)The Defendants' conduct was willful and wanton and with reckless disregard for the O

Plaintiffs or the truth, @

94)The Plainti@%e ein were co-defendants in the criminal proceeding the Defendants
brought against laintiffs.

95)The Plaintiffs had a S’rﬂ%bench trial jointly, during said criminal proceeding, whereby
the Judge caused the termifx& of the underlying criminal judicial proceeding to
conclude in both Plaintiffs' favm,\@;d found both Plaintiffs not guilty of the charges
initiated and effectuated by the Defendéh(s.

96) The Plaintiffs suffered special injuries an(§ es as a result of the Defendants'
malicious prosecution. Plaintiff Alarcon, who ha ,@/ﬁme'in Florida, was forced to
travel approximately 2,000 miles to [llinois to be preselQ(iuring the criminal proceeding
on numerous occasions. Plaintiff Alarcon lost wages from h@@loyment in Florida as
a result of her time out of state because of the Defendants’ malicio‘@rosecution.

97)Ultimately, Plaintiff Alarcon lost the ability to stay in her home in Florida and was forced
to move. Defendants' malicious prosecution caused Plaintiff Alarcon to be away from
her home in Florida for weeks at a time for over two years.

98)Plaintiff Alarcon was court ordered to not be present with Plaintiff Funches-Wade’s

\8' children, who were emotionally very close to Plaintiff Alarcon. Plaintiff Alarcon
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was also investigated by DCFS because of the false charges initiated by%ﬁendant&

99) Plaintiff Funches-Wade was also investigated by DCFS because of the false ch\{@?

initiated by the Defendants and a call made by Defendant Pritikin. The custody judgr@@
for Plaintiff Funches-Wade was modified to Plaintiff Funches-Wade’s detriment. (?

Y
Plaintiff Funches-Wade was court ordered to not exercise timesharing with her minor %
children. Another court order prevented Plaintiff Funches-Wade from exercising her °
parenting time with her minor children in Illinais, and instead required her to travel OO
approximately 2,000 miles to Florida as a result of the Defendants’ malicious @

prosecution,
100) Furtheﬁé Plaintiffs were publicly defamed and humiliated due to the
malicious prosecutio &e Defendants, by various global media sources and outlets.
101) The County and Viﬂ&e are sued in this Count pursuant to the doctrine of
respondeat superior, in that Defe@lgt Officers performed the actions complained of

while on duty and in the employ of D f@a t County and Village, respectively, and

while acting within the scope of this emplo

WHEREFORE, as a result of Defendant Officers’ inten%d willful actions, Plaintiffs

request actual, punitive and compensatory damages in an amo@deemed at time of trial to be
®

just, fair, and appropriate. O

O

PLAINTIFFS DEMAND TRIAL BY JURY. @

Respectfully Submitted,

s/ John O’ Brien
One of the Attorneys for the Plaintiffs

Walters O'Brien Law Offices
800 W. Huron Street, Suite 4E
Chicago, 1L 60642

O) ,312-428-5890
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS O@
COUNTY DRPARTMENT, DOMESTIC RELATIONS DIVISION %

IN RE THE FORMER MARRIAGE OF: ) /p
D.T. WADE, )
Petitioner, ) O
) No.07D 11714 .
and ) O
) O
S.L. WADE, ) ‘/??
Respondent. )
)

&

\é® OPINION AND ORbER

This cause came on for %eg g on Petitioner D.T. WADE (D.T.)’s Emergency Petition to
Suspend S.L.’s Visitation for Findin‘g@%\fisitation Abuse and Criminal Visitation Abuse and
Other Relief, due notice being had and the(é:gsi having conducted an evidentiai'y hearing and
considered the testimony of Marrya McDanieI@@ Karen Shields (Ret) and all evidence
received as well as the arguments and authorities pres&x%\. The Court was also presented with

D.T.’s Motion for 215(a) evaluation of S.L. in relation to thi%nt.

'THE COURT FINDS:

A Judgment for Dissolution of Marriage between D.T. (the Fathe%s.h (the Mother)

was entered on June 25, 2010. D.T. and S.L. have two children together, namely Z.B.D. Wade,

é \/5 born February 4, 2002 and ZM.A. Wade, born May 29, 2007. Judge Renee Goldfarb entered a
® Final Custody Judgment (Custody Judgment) on March 11, 2011 granting D.T. sole custody of
@ the minor children and granting him leave to remove the children to Florida. D.T. resides in

@xﬁgmi, Florida while S.L. resides in lllinois. Judge Goldfarb spelled out the visitation schedule
and@)pointcd a Parenting Coordinator pursuant to Circuit Court of Cook County Rule 13.10.

(See Cus%ldgment pp. 92-100) The Judgment Ordered in pertinent part:

W,
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9. PARENTING COORDINATOR-Consistent with the Circuit Court of ek

County Rule 13.10, it is in the best interest of the children to appoint a parentin@

coordinator to assist the parties in communication and aid in resolving conflicis related
to the decision-making and parental access to the children. Accordingly, this Court
hereby appoints former Judge Karen Shields as the parenting coordinator. . ..

a. Duties: The parenting coordinator shall have such duties as are enumerated
in ...Rule 13.10(d)(i-xii) _In addition, the parenting coordinator shall assist the parties
with creation and implementation of aparenting schedule each year and each summer,
. .(Emphasis added). ‘

c. Communication: Both D.T. and S.L. shall each submit to the parenting
coordinator a working e-mail address that shall be the designated e-mail address to be
used for communications among D.T. and S.L. and the parenting coordinator.

15. Father’s DiyANnT. shall have parenting time with the children every Father’s Day.
21, MODIFICATI@ THE PARENTING SCHEDULE- . . . Modifications or

changes lo the parenting s@dule must be by agreement of the parties and approved by
the parenting coordinator. @ :

2

The alleged visitation abuse occurre?é aturday, June 16, 2012, the day before Father’s
Day. Judge Shields credibly testified and Exhibit @@vs that she sent S.L. an e-mail dated May
29, 2012 with the dates for the boy’s first Chicago sﬁﬁ%{?trip (June 8-16) and the American
Airlines itinerary showing that the boys were departing on%ay, June 16 at 3:05pm from
Chicago O’Hare airport with'Maryya McDaniel accompanying them Cl\bng with the minor, D.
Morris. In that same e-mail, Ms. Shield’s stated: “Note that on Sat, June ) they will be picked
up at 12:30 so they do not miss the plane —traﬁiq is always heavy on Sat.” Ms. Shields credibly
testified that she later revised the pick-up time to noon on June 16", Judge Shields represented

that S.L. discussed the parenting schedule on the telephone and acknowledged the itinerary

@ through e-mail.

)

@ . Marrya McDaniel, D.T.’s sister, testified and the Court finds her testimony to be credible.

SP@e tified that she arrived at S.L.’s home at noon to pick up the children; she was-

accomp \;dfgy the children’s minor cousin. She had transported the children on 20 occasions

W,
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prior to this one'; she pulled up to the house and S.L. would know of her arrival through cam@s

or sensors. The children did not come out of the S.L.’s home which is surrounded by steel gating

with mesh in between the gates and landscaping behind the gate. She remained in front of the

house until 8:15pm with the exception of one 15 minute break where she took the minor cousin

to McDonalds to get food. When the children did not appear from the home, she called her sister,
Tragil iand her brother, D.T. She had a conference call involving Judge Shields. At 4pm, the
police arrived. They raé§ e doorbell and no one came to the door. At the request of the police,
McDanie! accompanied th r@xto a neighbor’s home where they were able to view S.L.’s pool
area. She observed the children t& in the pool with an unknown male and Darlene Funches,
S.L.’s mother was also present. She % e
came out with Nadgee Alarcon. The polic%gaélﬁd McDanie! which one of the two people was

S.L. McDaniel identified S.L. S.L. denied to the @@hat she was S.L. At that point, the police

see S.L. At 7:00pm, S.L. opened the side gate and

began to arrest S.L. McDaniel could not see them, g?\,?axd tussling, screaming, slaps and
punches. She observed S.L. being arrested and brought to%d car. At 8:15pm, the police
brought the two minérs out of the house and transferred them to MtD&\iel. There were no more
commercial flights that evening, so the children and McDaniel flew bac@%iami on a private
plane arriving at 6am. |

Judge Shields was credible in all respects of her testimony. She received a phone call at
2pm regarding the absence of the children. She repeatedly called both S.L. and Darlene Funches

on their cell phones and left messages. No phone calls were returned.

29 )

! Judge Shiel@éﬁ?d that McDaniel was an approved/authorized transporter and had been so since earlier in the
year. ‘0
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Attorneys for D.T. called S.L. as an adverse witness; S.L. refused to testify, exe@d@

her S™ Amendment right against self-

incrimination on the advice of counsel due to pendin{?(?

criminal charges.
OPINION .
D.T. is seeking an order suspending the visitation of Respondent/Counter-petitioner S.L. OO
FUNCHES-WADE (S.L.) and cites Sections 602, 603, 607, 607.1 and 610 of the Illinois @

Marriage and Disso]éfo of Marriage Act (IMDMA), 720 ILCS 5/ 10-5.5% and Local Circuit
Rule 13.4(a)(ii). Althougl@her Sections of the IMDMA and 720 ILCS 5/10-5.5 are cited, the
pleading shows that this petitio@ essentially one for visitation abuse, which is Section 607.1 of
the IMDMA.. Therefore this Court ise@yzgng the case pursuant to that Section.

At bar, we have a Judgment sche% parenting time with D.T. for Father’s Day and a

N\)
parenting coordinator who set up the specific t exchange of the children for the court-

" ordered parcntjng time. The unrebutted testimony is t ights were scheduled; Maryya
McDaniel (D.T.’s sister) was the transporter. Ms. McDanie een the transporter since
January 13, 2012, and she had served in that role 20 times over thatégle period. On each
occasion, Ms. McDaniel pulled up to S.L.’s home and S.L. was aleﬂe@\/gr arrival by cameras
or sensors. However, on Saturday, June 16", the day before Father’s Day, Ms. McDanie] arrived
at noon and the children were not sent to the car. The police arrived at 4pm, almost an hour affer
the flight was scheduled to depart and the children were seen in the swimming pool. S.L. was

S arrested at approximately 7pm and the children were escorted out of the home at 8:15pm. Ms.

@ \8'Shiclds repeatedly telephoned S.L. on that day, yet she did not answer the phone. All of this

Q@lony was unrebutted; the evidence shows that S.L. knew of the departure time and
e '

declines to t a State’s Attorney to prosecute S.L (if the Court even has the authority to do so) as criminal
charges are pe! }pﬁpd the Court finds that Section 607.1 is the appropriate statute under these facts.

O

o

<

2 This\s"%zqﬂg%gnlawﬁﬂ Visitation or Parenting Time Interference provides for criminal penalties. The Court
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scheduted flight for the children, was home with healthy children at that time, allowed the

children to swim during the time they were supposed to be ona flight to Miami, ignored the (? '

repeated calls of the parenting coordinator and the fact that there was a waiting car for the (?4\

children, police were outside, etc. Further, an adverse inference, namely that S.L. knew of the .

scheduled departure and interfered with D.T."s parenting time, may be drawn from S.L.’s OO
silence. See Baxter v. Palmigiano, 425 U.S. 308, 318-319 (1976); Giampa v. Hlinois Civil @

Service Commission, 8Y{H. App. 3d 606, 613 (1st Dist. 1980).

Section 607.1(a)(1) @e IMDMA provides:

The circuit cour{%@ provide an expedited procedure for enforcement of
court ordered visitation in c@sesof visitation abuse. Visitation abuse occurs when
a party has willfully and withgy’ tification: (1) denied another party visitation
as set forth by the court. \Z’

S.L. argues that this Court cannot ﬁnd{;)' ion abuse under this Section as there was no
Court Order setting forth the visitation, This argume@@?'}singenuous. The Custody Judgment
specifically provides: “D.T. shall have parenting time witﬁ?ﬁldren every Father's Day.”
This case presents an unusual situation: visitations require air tra from Miami to Chicago. So,
although the trial judge ordered visitation on particular occasions, th.e @rt ordered, pursuant to
Cireuit Court of Cook County Rule 13.10, that Hon. Karen Shields (Ret.) cd@nate the logiéﬁcs
of the visitation. To the extent that the law would require the Court to research flipht schedules
and determine the exact time of day that a child should arrive and depart and to the extent that

the law would require to examine the children’s school schedule each year, and to predict

@ whether D.T. is in All-Star Game and NBA playoffs, both of which are variables, during the at

L4

\1&\559 visitations scheduled® each year, the court, pursuant to Circuit Court of Cook County Rule

0,

* During the sf%r)ne?s.h has visitation in two week time blocks adding an additional 8 or so transitions between

parents, 00
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13.10, appointed a coordinator to communicate times of arrival and departure. The Custo:)?@ @
Judgment was affirmed on appeal.’ *(?

S.L. correctly states that a court cannot delegate its responsibility to establish and modify (?%
a visitation schedule. In re Marriage of Stribling, 219 Ill. App. 3d 105, 109 (5th Dist. 1991) and .
“Ic]ourts have no power to delegate their duties unless clearly authorized by law.” Smallwood v. OO
Soutter, IlL. App. 2d 303, 309 (1st Dist. 1955). @

At bar, unlike ir{ Stribling where the Court delegated the responsibility to the Department

%

of Children and Family Setv{Ss to determine when to modify the father’s supervised monthly

%

visitation, the Custody Judgment @blished when visitation should take place. The Court, as

aﬁthorized by law, Circuit Court of Coo}@)urzty Rule 13.10, designated a Parenting Cocrdinator
to communicate the specific dates and timeg ¢ transfer of the children between the parents
which is a purely ministerial act. The evidence sl@ that S.L. agreed that the transfer would
take place pursuant to the proposed itinerary. If these a@?ments are not enforceable, even
after the Court was affirmed on appeal, the Rule allowing Pardt@ Coordinators role would be
nullified and the parties would be forced into the unnecessary expeﬂse@d burden of reducing all
flight itineraries and transfer arrangements to court orders multiple times@\%zar. For example
school schedules change each year, there are multiple variables in the calendar year (e.g. when
the first half of winter break falls), aﬁd fhe summer is a fluid time. Query: If S.L.’s argument
holds water, then does D.T. have to send the children to Chicago at all? Or at what specific time

and day must he send the children to Chicago for Mother’s Day? If they arrived at Spm on

@\?other’s Day and departed at 6pm, would he be in violation of the Judgment?

SR
* [RMO D.T.W. & \/}W 2011 1L App (1d), 111225,

O
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%@ady “punished” by losing custody.
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The testimony clearly shows (by both a preponderance of the evidence and clear and ®

convincing evidence) that S.L. committed visitation abuse as specified in 607.1(a)(1) on June 16, ‘(? |
2012 and that the abuse was willful and without justification. ‘ (ﬁ%
D.T. also asks for a finding of Visitation abuse under 607.1(a)(2) in that S.L. exercised °
her visitation rights in a manner that is harmful to the child or child's custodian. The Court ‘ OO
finds that D.T. proved this abuse by a preponderance of the evidence. It can be reasonably @
inferred by the evidcncc{tiia the children saw their mother arrested; they were in the house, a
commotion occurred which v@heard outside the gated residence and presumably could be
heard by the children; moreover, ﬂ-@werc escorted from the home by uniformed police officers.
Clearly, the involvement of the police is &@nful to the chil;iren. There was also harm to D.T. in

that he was forced to charter a private plane\t{ sport the children and was deprived of their

presence on Saturday as previously agreed. It can reasonably inferred that Father’s Day
plans were disrupted due to the children’s lack of regular , having arrived at 6am.* Again,
the abuse was willful and without justification. O

RELIEF REQUESTED .

Q

D.T. requests the relief available under Section 607.1. Speciﬁcall@(zsks for
suspension of visitation or other relief that Cburt deems just. D.T. requests that the Court -
consider the previous findings of visitation abuse made by Judge Goldfarb in determining
whether visitation should be suspended or what remedy should be ordered; S.L. claims that the

Court cannot consider those findings based on the doctrine of “merger”, claiming that S.L. was

Vo

g D.T‘.(@ed§at as no Response to the Petition was filed, all allegations therein should be taken as true, and the

Court sho ept as true the hearsay statements of the children and those made on information and belief. D.T.
did not testt is hearing as to these statements so those allegations have been disregarded for the purpose of this
opinion. The (r?s not considered statements made on information and belief as they are not sufficiently

reliable. ‘0 A

o
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Although it is an unwarranted comparison to equate an award of custody to D.T. asa ® @
punishment to S.L., it is true that the Custody Judgment gave S.L. unrestricted visitation even ‘(?

though Judge Goldfarb found multiple findings of visitation abuse. However, the Court is not %

aware of any legal principle that would preclude the Court to take into account pre-judgment ° O
incidents of visitation abuse when considering what remedy the Court should impose for a post- ' O @
judgment incident of visitation abuse. ,

During the custédi)%ial Judge Goldfarb found that there were many instances of Drama-

Trauma that occurred during%led pick-ups caused in large part by the behavior of S.L.
Regarding the incident tha@cuxred at Christmas time in 2008, Goldfarb found that:

)

The Pinecrest Police and an eme@y room visit on succeeding days accomplished
S.L. Wade's goals. She had thwar qﬁthe court order of Judge Fernandez, made
visitation for D.T. difficudt as well as atic, no visit with grandma Jolinda took
place and no Christmas visit with Dad.” ® @
(Custody Judgment p. 28). ,(?
On March 12, 2010, a scheduled visitation betwecr%ldren and D.T did not occur
after S.L. took Z.B.D. to the hospitai at the time when both children were to be picked up from
[}
the residence by their aunt Tragil Wade. Judge Goldfarb found that thecl}@mabﬂe provided the
best summary when she stated: “S.L. chose to seek medical care for an ong@ child illness or
symptom just prior to a scheduled paternal visit which led to cancellation of visitation.” (See

Custody Judgment p. 34) Judge Goldfarb found these actions to be volitional on the part of S.L.

Wade to “control visitation.” (Custody Judgment p. 51).

@ Regarding events that occurred in late May of 2010, in which complaints were filed by

X%.@gainﬂ Tragil, Judge Goldfarb found that in filing complaints, S.L. Wade “infended to

contrm@tion and [such actions] intended to lead to either a curtailment, restriction or

o

<
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cancellation of a scheduled visit with D.T. or further involvement with their aunt who the cou@ @
designated as the transporter of the children for visitation purposes.” (Custody Judgment p. 51). < i (?
[ ]

o

In summary, Judge Goldfarb found that S.L.’s “seeming disregard for court orders that

displeased her [are] particularly harmful to the resolution of this case, harmful to the

relationship of the children with their father and ultimately not in the best interests of the O @
children.” (Custody Judgment p. 70). _
Judge Goldfar er noted the previous findings of the Court made by other judges

who presided over the case i@)(r&x}g to her conclusion.

Judge Nega: “I'm deeply @tbled by this continuing pattern, what appears o a

continuing pattern-by S.L. to 0 urt orders when they go her way and disobey
them when they don't.” (Custody J entp. 71).

Judge Fernandez, sitting in for Judged?éga: “Well, the problem s that the same

thing keeps happening over and over aga@W 've got like a Ground Hog Day
where every time there is an order by Judge bout these visits there’s drama

involved, And I don’t know why there has to be @a over putting the child at the

gate and saying bye... Maybe the first time you wo ink, okay, ... And then it's a

second time, and then now the third time, and its bac in,.. And obviously, every

time there is drama, children don't deal well with drama, 50 we try to keep the

drama to a minimum.” (Custody Judgment p. 73).

From the findings of Judge Goldfarb, it is clear that S.L. has us@cﬁﬁous methods to

disrupt visitation between the children and their father. In contrast, Judge S@ds testified that

é this was the first major incident to occur since the Custody Judgment 15 months ago and this is a
\/§® factor that weighs in S.L.’s favor as the pattern of interference waned for a period of time.
% The Coutt considered entering a modification dealing with Father’s Day alone. But, even

@if the Court was able to issue an order that essentially eradicated all problems that could occur on

L4

\23. r's Day, the field is still left wide open for S.L. to behave in such a way that could lead to
Dram%ma during any of the drop-off/pick-up times for other scheduled visits and holidays.
Therefore,‘ﬁ%%?urt is making a general modification for a period of time in a way that provides

o
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greater stability to the visitation schedule overall and gives S.L. a chance to show that she \m@ @

always comply with the Judgment (as modified).

While S,L. may not have the intent to hurt her children, S.L. seems unwilling to realize %
that she is, in fact, hurting her children by adding Drama-Trauma to the transfers. While D.T. °
now has custody and is able to see his children with fewer disruptions, the level of stress that OO
accompanied this particular transfer is of sub;tantial concern to the Court; children should not @

need to see a parent arfested or be taken to another parent by uniformed police officers.

Taking all of the abo@into account and giving weight to the fact that this is the first

instance of visitation abuse subse@lt to entry of Judgment, the Court declines to suspend

visitation at this time. @

IT IS HEREBY ORDERED THK{ (:)

1. Visitation is modified by separate orc@é) '

2. D.T.’s Motion for 215(a) evaluation, request /s;:cnsion of visitation and
supervised visitation are reserved for 5 _days further hearing should
there be further instances of visitation abuse and/o&@er evidence of endangerment

to the children’s emotiopal or physical health. In the'gvent that no further pleadings
are filed within l 1A j days, then the Motion and Peqtsgs are denied without

prejudice. O
3. D.T.is awarded his attorneys fees and costs for this Petition as as any costs
necessitated by the visitation abuse (private plane and/or other expenses). Heis given
é leave to file such a Petition for those fees/costs within 30 ys. Hearing onthxs fee
\/5 award should be consolidated with the trial in this caufSet 1 “""'1"’ ﬁ? becEpil
Q » this case. RGE NELANE SERGER: 1743
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