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UNITED STATES DISTRICT COURT ®®
SOUTHERN DISTRICT OF NEW YORK O) .
------------------- X \2 O
CITIBANK, N.A., Q
Plaintiff, No. 14 CV 5841 %

V. ANSWER (?%

SUPER SAYIN’ PUBLISHING, LLC,
COMPOUND TOURING, INC., 2424, LLC,
SHAFFER C. SMITH, KEVIN R. FOSTER, II,
FOSTER & FIRM, INC., and

PROJECT TWENTY ONE, LLC.

Defendaﬁ ¢

Defendants Shaffer C. Smith (@ﬁg ), Super Sayin’ Publishing, LLC (“Super Sayin’”),
Compound Touring, Inc. (“Compound T@)ring”), and 2424, LLC (“2424”) (collectively,
“Defendants”) by and through their attorneys, l@ﬁth Law Firm, PLLC, hereby answer the
Complaint and submits, as follows: (?0
1. Defendants deny knowledge or information fficient to form a belief as to the
truth of the allegations contained in paragraph 1 of the Complaint. O
2. Defendants deny the allegations contained in paragraph?of the Complaint.
é (5 3. Smith admits the allegations contained in the first sentence of paragraph 3 of the
® (} Complaint to the extent that he claims he never executed the underlying loan documents, but
@ @Qnies knowledge or information sufficient to form a belief as to the truth of the remaining
a@?i’ons contained in paragraph 3 of the Complaint. Defendants Super Sayin’, Compound
Tourin\g?@ 424 deny knowledge or information sufficient to form a belief as to the truth of
the allegations@@t ined in paragraph 3 of the Complaint.
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@ Complaint. The other Defendants deny knowledge or information sufficient to form a belief as
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4. Defendants deny knowledge or information sufficient t a belief as to the
truth of the allegations contained in paragraph 4 of the Complaint. \8 ;?
PARTIES Q R
5. Defendants deny knowledge or information sufficient to form a belief as he
truth of the allegations contained in paragraph 5 of the Complaint. O
6. Super Sayin’ denies the truth of the allegations contained in paragraph 6 of the

Complaint but admits that Super Sayin’ is a limited liability company organized under the laws
of the State of Californig and that none of its members are citizens of South Dakota. The other
Defendants deny knowlé‘@®or information sufficient to form a belief as to the truth of the
allegations contained in paragr&;f% of the Complaint

7. 2424 denies the truth@fx%e a}legations contained in paragraph 7 of the Complaint
but admits that 2424 is a limited liabili\g@mpany organized under the laws of the State of
California, that none of its members are citizen@f outh Dakota, and that it has an office at
11255 Huston Street, Apt. 106, North Hollywood, Ca ja 91601. The other Defendants deny
knowledge or information sufficient to form a belief as to tl@uth of the allegations contained in

.

paragraph 7 of the Complaint. OO

8. Compound Touring admits the allegations containe@in paragraph 8 of the

Complaint to the extent that that it is a corporation organized under the laws of the State of

California. Compound Touring denies all other allegations contained in paragraph 8 of the

té@\e}mth of the allegations contained in paragraph 8 of the Complaint

\@ Smith admits the allegations contained in paragraph 9 of the Complaint to the

extent that i@a?a resident of the State of Georgia and that he is the president of Compound
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Touring and managing member of both Super Sayin’ and 2424. Smithd¢njes the remainder of
the allegations, except he admits he closed his Citibank account due to fraudvi%%activity. The
other Defendants deny knowledge or information sufficient to form a belief as to tl@& of the

allegations contained in paragraph 9 of the Complaint (ﬁﬁ

10. Defendants deny knowledge or information sufficient to form a belief as to%

truth of the allegations contained in paragraph 10 of the Complaint.

11.  Defendants deny knowledge or information sufficient to form a belief as to the
truth of the allegations Egntained in paragraph 11 of the Complaint.

12. Defendant’fé@y knowledge or information sufficient to form a belief as to the

truth of the allegations containédgparagraph 12 of the Complaint.

1 Uli‘l%p/ICTION AND VENUE

o

13.  Paragraph 13 of the Complaint cal@) a legal conclusion to which no response is

A. Super Sayin’/2424 Loan

required. Otherwise, Defendants deny knowledge or lﬁﬁ\%ﬁion sufficient to form a belief as to
the truth of the allegations contained in paragraph 13 of the‘@nplaint.
.
14. Paragraph 14 of the Complaint calls for a legal co@@on to which no response is
required. Otherwise, Defendants deny knowledge or information suffic@ent to form a belief as to
the truth of the allegations contained in paragraph 14 of the Complaint.

15. Defendants deny the allegations contained in paragraph 15 of the Complaint.

@@ 16. Defendants deny the allegations contained in paragraph 16 of the Complaint.

D@i?lants affirmatively state that the signature referenced in paragraph 16 of the Complaint is a

forger)\/.o ®

o
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17. Defendants deny the allegations contained in paragrap@ of the Complaint.
Defendants affirmatively state that the signature referenced in paragraph 17 of\(ﬁggomplaint isa
forgery. ® @

18. Defendants deny the allegations contained in paragraph 18 of the C(S{ﬁ) int.

Defendants affirmatively state that the signature referenced in paragraph 18 of the Complaint is @

forgery. O
19. Defendants deny the allegations contained in paragraph 19 of the Complaint. O@
20. Defendants deny the allegations contained in paragraph 20 of the Complaint.
21. Defendan@@dt the allegations contained in paragraph 21 of the Complaint, but
assert there is no legal obligati(gr} g)provide an affidavit or police report.
22. Defendants deny the %ti(ins contained in paragraph 22 of the Complaint.
23.  Defendants deny knowled\ge\/t? information sufficient to form a belief as to the
truth of the allegations contained in paragraph g@ ¢ Complaint.
24.  Defendants deny knowledge or inforrﬂ%?%sufficient to form a belief as to the
truth of the allegations contained in paragraph 24 of the Co@aint.
.
25.  Defendants deny knowledge or information suffig}:ebto form a belief as to the
truth of the allegations contained in paragraph 25 of the Complaint. @

26. Defendants deny the allegations contained in paragraph 26 of the Complaint.

27.  Defendants deny knowledge or information sufficient to form a belief as to the

@ truth of the allegations contained in paragraph 27 of the Complaint.

‘@ 28.  Defendants deny knowledge or information sufficient to form a belief as to the

X

truth o%llegations contained in paragraph 28 of the Complaint.
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B.  Compound Touring Loan X

29.  Defendants deny the allegations contained in paragraph 29 of th{C mplaint.
30.  Defendants deny the allegations contained in paragraph 30 of the CO@@IL

31. Defendants deny the allegations contained in paragraph 31 of the Complai%ﬁ?

32. Defendants deny the allegations contained in paragraph 32 of the Complaint. O

e

33. Defendants deny the allegations contained in paragraph 33 of the Complaint.

34. Defendants deny the allegations contained in paragraph 34 of the Complaint.

35. Defendants admit the allegations contained in paragraph 35 of the Complaint, but
assert there is no legal obﬁé@on to provide an affidavit or police report.

36.  Defendants den%allegations contained in paragraph 36 of the Complaint.

37.  Defendants deny knc@@ge’or information sufficient to form a belief as to the
truth of the allegations contained in parag\rgpl‘yﬂ of the Complaint.

38. Defendants deny knowledge or 1 ation sufficient to form a belief as to the
truth of the allegations contained in paragraph 38 of théﬁ)ﬁplaint.

39. Defendants deny knowledge or information@fficient to form a belief as to the

.

truth of the allegations contained in paragraph 25 of the Complah@ O

C. The Certificate of Deposit @

40. Defendants deny knowledge or information sufficient to form a belief as to the

truth of the allegations contained in paragraph 40 of the Complaint.

*

% (Unjust Enrichment)

‘2 \6 Defendants incorporate the above paragraphs herein in response to paragraph 41

of the Co@@(%é?
g
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42.  Defendants deny knowledge or information sufficient t a belief as to the
truth of the allegations contained in paragraph 42 of the Complaint. \8 ;?

43. Defendants deny knowledge or information sufficient to form a be@@s to the
truth of the allegations contained in paragraph 43 of the Complaint. (?(?

44. Defendants admit the allegations contained in paragraph 44 of the Complaint.

45. Defendants deny knowledge or information sufficient to form a belief as to the
truth of the allegations contained in paragraph 45 of the Complaint.

46. Defendag{s deny the allegations contained in paragraph 46 of the Complaint.

47. Paragraph‘é@f the Complaint is a legal conclusion to which no response is

required. To the extent a res&@ is required, Defendants deny the allegations contained in

S,

48. Defendants deny knowledg\{e\/t? information sufficient to form a belief as to the

paragraph 47 of the Complaint.

truth of the allegations contained in paragraph 4@@ ¢ Complaint.
49.  Defendants deny the allegations contaiﬁg i@garagraph 49 of the Complaint.

coontn O
(Fraudulent Conveyance — New York Debtor and Cre&i.tyor Law 88 275, 278)

50. Defendants incorporate the above paragraphs herein%sponse to paragraph 50
of the Complaint.

6/5 51. Defendants deny the allegations contained in paragraph 51 of the Complaint.

Q

()‘ 52. Paragraph 52 of the Complaint is a legal conclusion to which no response is

\&’ ired. To the extent a response is required, Defendants deny the allegations contained in

paragggyﬁ 52 of the Complaint.

53@@)efendants deny the allegations contained in paragraph 53 of the Complaint.
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COUNT 111 @
(Fraudulent Conveyance — New York Debtor and Creditor Lav@ 273,278)

<&

54. Defendants incorporate the above paragraphs herein in response to @r@raph 54

of the Complaint. (Eﬁ

55. Defendants deny the allegations contained in paragraph 55 of the Complaint. %

56. Defendants deny the allegations contained in paragraph 56 of the Complaint. O
57. Defendants deny the allegations contained in paragraph 57 of the Complaint. ‘/b
58. Paragrapl 58 of the Complaint is a legal conclusion to which no response is

required. To the extent‘é@ponse is required, Defendants deny the allegations contained in

paragraph 58 of the Complaint. @

59.  Defendants deny the %tions contained in paragraph 59 of the Complaint.

NT IV
(Fraudulent Conveyance — New Y(:r{l;‘%émqr and Creditor Law §8§ 276, 276-a, 278)

60. Defendants incorporate the above?:’r%?phs herein in response to paragraph 60
of the Complaint. ‘0

61. Defendants deny the allegations contained inﬁra@ph 61 of the Complaint.

62. Paragraph 62 of the Complaint is a legal conclus% which no response is
required. To the extent a response is required, Defendants deny the allegations contained in
paragraph 62 of the Complaint.

63. Defendants deny the allegations contained in paragraph 63 of the Complaint.

@ @ 64. Defendants deny the allegations contained in paragraph 64 of the Complaint.
\Z’
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COUNT V &
(Alternative Count) R
(Foreclosure of Security Interests Granted by Super Sayin’ and 2424/Bre{c}0f Contract)

65. Defendants incorporate the above paragraphs herein in response to @r@raph 65
of the Complaint. %

66. Defendants deny knowledge or information sufficient to form a belief as to%

truth of the allegations contained in paragraph 66 of the Complaint. O
67. Defendants deny the allegations contained in paragraph 67 of the Complaint. O@
68. Defendag{s deny the allegations contained in paragraph 68 of the Complaint.
69. Defendanifﬁ@y the characterization of the excerpt as “pertinent,” but admit that
the NY UCC states what is con%d in paragraph 69 of the Complaint.
70. Defendants deny the %ti(ins contained in paragraph 70 of the Complaint.
NT VI

(Altern:@e Count)
(Foreclosure of Security Interests Granted yempound Touring/Breach of Contract)

71. Defendants incorporate the above paragﬁ s herein in response to paragraph 71
of the Complaint. O
.
72.  Defendants deny knowledge or information suffig}:ebto form a belief as to the
truth of the allegations contained in paragraph 72 of the Complaint. @
73. Defendants deny the allegations contained in paragraph 73 of the Complaint.
74. Defendants deny the allegations contained in paragraph 74 of the Complaint.
75. Defendants deny the characterization of the excerpt as “pertinent,” but admit that
tIQN\}CUCC states what is contained in paragraph 75 of the Complaint.
Q®@Defendants deny the allegations contained in paragraph 76 of the Complaint.
%
%
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77.  Defendants deny that Plaintiff is entitled to judgment as stated in the “Wherefore”

clause of the Complaint. \Z \/?
AS AND FOR A FIRST AFFIRMATIVE DEFENSE ® @
The Complaint fails to state a claim upon which relief can be granted. (gi
AS AND FOR A SECOND AFFIRMATIVE DEFENSE %
Plaintiff is barred from recovery by one or more of the following doctrines: ratification, * O
, O
estoppel, waiver and/or laches. ‘/b

AS A\ND FOR A THIRD AFFIRMATIVE DEFENSE

C
Plaintiff is barred{é&recovery by the doctrine of unclean hands.

AS AND Fé% FOURTH AFFIRMATIVE DEFENSE
Plaintiff is precluded from r%y because the losses Plaintiff allegedly incurred were a

direct and proximate result of his own coﬁg@ and/or negligence or that of its own employees.

o

?

S
63%7
%

“o

<



Case 1:14-cv-05841-SHS Document 16 Fileﬁg%/m Page 10 of 10

S

RELIEF SOUGHT AND REQUEST FOR TRIAL ?Y\SIURY

WHEREFORE, for all of the reasons stated herein, Defendants respes{?u'l y request that
Plaintiff’s claims be dismissed in their entirety, and that the relief sought herein be @3@9,
together with attorneys’ fees and costs and any further relief that the Court deems just an (?
equitable. %
WHEREFORE, Defendants request a trial by jury. *

DATED: New York, New York
October 6, 2014

EROTH\LAW FIRM, PLLC

By:
&9@ Richard A. Roth
\2' 295 Madison Ave, 22nd Floor
New York, New York 10017
Tel: (212) 542-8882

B «5@ (212)542-8883
- a . @forDeﬂmdcmts
[ )
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UNITED STATES DISTRICT COURT &
SOUTHERN DISTRICT OF NEW YORK O) i
CITIBANK, N.A., - JL e oV \’:) b "
: Civil Action No. @ ol e
Plaintiff, : (?
: COMPLAINT ‘?

- Against - : 4\
SUPER SAYIN’ PUBLISHING, LLC, COMPOUND : 0 ey O
TOURING, INC., 2424, LLC, SHAFFER C. SMITH, : UUATE T ¢ Q
KEVIN R. FOSTER, II, FOSTER & FIRM, INC,, : D ”\;'""“*T-
and PROJECT TWENTY ONE, LLC, : B ; l

i

: Cop ey
é Defendants. : M L ij
: U-S.I_',?g_» S ed /

®(} ]

Plaintiff Citibank, N.A. (“C@{%\ »), by its undersigned counsel, Thompson & Knight
LLP, as and for its complaint, alleges a@lowsz
INTRODUCTION

1. This action relates to business loarr@ Citibank made on or about February 21,
2013, to defendant Compound Touring, Inc. (“Compoﬁ%uring”) in the amount of $400,000

and to defendants Super Sayin’ Publishing, LLC (“Super SQH”’) and 2424, LLC (“2424”) in

the amount of $1,000,000. OO

2. Super Sayin’ and 2424 guarantied the loan to Compounﬁouring and Compound

é \/5 Touring guarantied the loan to Super Sayin’ and 2424. Defendant Shaffer C. Smith (“Smith”)

S

@ 3. Smith, through representatives, has claimed that he never executed the underlying

)

loeﬁ ments, but has declined to provide a signed affidavit or filed police report to that effect.

purportedly guarantied both loans.

The def\f?@t borrowers’ bank accounts, however, reflect that Smith appears to have benefitted

from the use onbme of the loan proceeds and that defendant Kevin R. Foster, II (“Foster”)
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coordinated transfers of some of the other loan proceeds to bank account§ that Smith managed
and/or otherwise controlled. \8 ;?

4. Citibank brings this action primarily to recover the monies loaned th@@ unjust
enrichment and fraudulent transfer claims. Alteratively, Citibank seeks to foreclose(? ]

security interests against the borrower entities, and for related relief, to the extent that it is shom%

that Smith did, in fact, execute or authorize the execution of the underlying loan documents. O
O
PARTIES /?2
5. Citibank 12@ nationally chartered bank, with its principal place of business located

at 701 East 60" Street 7@@, Sioux Falls, South Dakota 57104 and with offices at 750
Washington Blvd., 8" Floor, Stag d, Connecticut 06901.

6. Super Sayin’ is a lirni&9 i bi}ity company organized under the laws of the State
of California, which maintained an office d’:\ying the relevant period reflected herein at 838

Seventh Avenue, Suite 500, New York, New YOP@D 06, and engaged in banking activity with
%formation and belief, Super Sayin’

a Citibank branch located in Manhattan, New York.

presently has an office at 1880 Century Park East, Suite 1@, Los Angeles, California 90067

and none of its members are citizens of South Dakota. OO
7. 2424 is a limited liability company organized under\@e laws of the State of
é (5 California, which maintained an office during the relevant period reflected herein at 888 Seventh
® () Avenue, Suite 500, New York, New York 10106, and engaged in banking activity with a
@%'Ktibank branch located in Manhattan, New York. Upon information and belief, 2424 presently
ha\?a% \fﬂfﬁce at 11255 Huston Street, Apt. 106, North Hollywood, California 91601 and none of

its mem g) citizens of South Dakota.
%
@

2 |
O
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8. Compound Touring is a corporation organized under t ws of the State of
California, which maintained an office during the relevant period reflected hereiﬁ‘%SSS Seventh
Avenue, Suite 500, New York, New York 10106, and engaged in banking act@@with a
Citibank branch located in Manhattan, New York. Upon information and belief, Corﬁ?@g}xd
Touring presently has an office at 10960 Wilshire Blvd., Floor 5, Los Angeles, California 90024.0

9. Upon information and belief, Smith is a resident of the State of Georgia with an * O
address at 40 Club Court, Alpharetta, Georgia 30003, is the president of Compound Touring, and O@
the managing member of;both Super Sayin’ and 2424, and engaged in banking activity with a
Citibank branch located in‘é@maﬁan, New York.

10. Defendant Foster irm, Inc. (“F&F”) is a corporation organized under the laws
of the State of New York, which mzh’z%xs an office at 140 West 57 Street, New York, New
York 10106. \Z«:)

11. Foster does business at 140 West @ treet, New York, New York 10106, and,
upon information and belief, resides at 10 Christopher(?}ﬁMontclair, New Jersey 07042.

12.  Defendant Project Twenty One, LLC (“Proje@l”) is a limited liability company

.
organized under the laws of the State of New York, with Foster Q @registered agent and with
an address at c/o Kevin R. Foster, 1I, 200 West 57 Street, Suite 13(\@ New York, New York

10019. Upon information and belief, none of Project 21°s members are citizens of South Dakota.

N JURISDICTION AND VENUE

@ S 13. This Court has jurisdiction under 28 U.S.C. § 1332 because the matter in
cor@\\?rsy exceeds the sum of $75,000, excluding interest and costs, and there is complete
diversityQ@)tizenship between plaintiff and defendants.

14. ue is proper pursuant to 28 U.S.C. § 1391(a)(1).
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BACKGROUND &

2

A. Super Sayin’/2424 Loan \2

<

15. On or about February 21, 2013, Citibank made a $1,000,000 loan joi% Super

Sayin’ and 2424 (the “SS/2424 Loan™) pursuant to that certain Business Loan Agreemen{t? d
February 21, 2013, and entered into by Citibank, Super Sayin’ and 2424 (the “SS/2424 BLA”)%
true copy of which is attached hereto as Exhibit A. ¢ O
16.  The SS/2424 BLA bears what purports to be the signature of Smith on behalf of @
Super Sayin’ and 2424 i?{xis capacity as manager of each.
17.  The indebfé1§s owing under the SS/2424 BLA was memorialized in a
promissory note to Citibank e;&g\ d on February 21, 2013, bearing what purports to be the

signature of Smith as manager of Sué? yin’ and 2424, a true copy of which is attached hereto

o

18. Among other things, payment 0@@%8/2424 Loan was guarantied pursuant to

as Exhibit B (the “SS/2424 Note”).
written guaranties, dated February 21, 2013, which /phat purports to be the signature of
Smith, individually, and as president of Compound Tourin@the “SS/2424 Guaranties” ), true
.
copies of which are collectively attached hereto as Exhibit C. OO
19.  The obligations under the SS/2424 BLA and SS/2424 Nefe are also secured by a
security agreement, dated February 21, 2013, executed by Super Sayin’ and 2424 (the “SS/2424
Q . SA”), atrue copy of which is attached as Exhibit D.
@@ 20.  Under the SS/2424 SA, Super Sayin’ and 2424 granted Citibank a security
inf?u?s 4n all of their personal property (the “SS/2424 Collateral”) to secure the obligations
under t@§/2424 BLA and SS/2424 Note, which security interest was perfected as against

Super Sayin% 2424 upon the filing of a UCC financing statement with the California
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Secretary of State on March 26, 2013, filing number 20130326532589?@‘ S/2424 Financing
Statement,” and together with the SS/2424 SA, SS/2424 Loan, SS/2424 BLA, 887%24 Note, and
SS/2424 Guaranties, the “SS/2424 Loan Documents”), a true copy of which is%hed as
Exhibit E. (?(?
21. Smith, through representatives, has asserted that he did not sign the S5/2424 Lo%
Documents, but has declined to provide a signed affidavit or filed police report to that effect. * O
22. On or about February 28, 2013, Citibank, pursuant to certain written instructions O@
(a true copy of which is aftached as Exhibit F), funded $750,000 from the SS/2424 Loan to Super
Sayin’s business checking‘é®unt at Citibank (the “SS Account™), the signers on which account
include Smith and Foster. %
23. Also on February 28,&2%1, ’$300,000 was withdrawn from the SS account as

N4

follows (the “2/28 Transfer”): O
(a) $10,000 in cash; ®@
(b) $40,000 transferred into a V. Bro’ﬁg %Company, Inc. business checking
account at Citibank (the “Brown Account®yand
.
(c) $250,000 by bank check made payable to Proje%
24, On March 4, 2013, Citibank, pursuant to certain writte&structions (a true copy

é \/5 of which is attached as Exhibit G), funded $200,000 from the SS/2424 Loan to the SS Account.
® 25. On March 11, 2013, $150,000 was withdrawn from the SS account as follows (the

()

@“ /11 Transfer™):
@ \8' (a) $25,000 in cash;
O@ (b) $25,000 by bank check made payable to F&F and deposited into F&E’s

(@itibank bank account (the “FF Account™); and



4
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(c) $100,000 by bank check made payable to Project 21. &
26. On March 18, 2013, Citibank, pursuant to certain written instruc‘tg)%(a true copy
of which is attached as Exhibit H), funded $50,000 from the SS/2424 Loan to the SS @@m‘c.

27. On March 19, 2014, $45,000 was withdrawn from the SS Account and de(p%i?d

into the FF Account (the “3/19 Transfer,” and together with the 2/28 transfer and the 3/%

Transfer, the “SS/2424 Transfers”).

28.  Approximately $500,000 was transferred from the SS Account to an account in
Smith’s name at Citibar%'((the “Smith Account”) from which there were multiple withdrawals
that appear to have been foé@fth’s benefit.

B. Compound Touring Lﬂ%

29. On February 21, 2013%%}( made a $400,000 loan to Compound Touring (the

“CT Loan™) pursuant to that certain Busineﬂsi; Loan Agreement entered into by Citibank and
Compound Touring (the “CT BLA”), a true copy && ich is attached hereto as Exhibit I.
30.  The CT BLA bears what purports to be (ﬁ? yﬁla‘[ure of Smith, as president.
31.  The indebtedness owing under the CT BLAwas memorialized in a promissory
.
note to Citibank executed on February 21, 2013, bearing what Qr@rts to be the signature of
Smith, as president (the “CT Note”), a true copy of which is attached hg%o as Exhibit J.

32.  Among other things, payment of the CT Loan was guarantied pursuant to written

guaranties, dated February 21, 2013, that bear what purports to be the signature of Smith,

Q%inidually, and as the manager of Super Sayin’ and 2424 (the “CT Guaranties™), true copies of

wﬁ?@ﬂ ére collectively attached hereto as Exhibit K.

5
Q @\/?
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33.  The obligations under the CT BLA and CT Note are alsa Segured by a security
agreement, dated February 21, 2013, executed by Compound Touring (the “éT;?SA,”), a true
copy of which is attached as Exhibit L. ® @

34. Under the CT SA, Compound Touring granted Citibank a security interest ig?ll
of its personal property (the “CT Collateral,” together with the SS/2424 Collateral, ‘%
“Collateral”) to secure the obligations under the CT BLA and CT Note, which security interest ¢
was perfected upon the filing of a UCC financing statement with the California Secretary of
State on March 26, 2013 filing number 201303145271115, (the “CT Financing Statements,” and
together with the CT SA, é&oan, CT BLA, CT Note, and CT Loan Guaranties, the “CT Loan
Documents™), a true copy of wh&% attached as Exhibit M.

35. Smith, through repre%ve’s, has asserted that he did not sign the CT Loan
Documents, but has declined to provide a s1gn§i affidavit or filed police report to that effect.

36. On March 11, 2013, Citibank, purs@t to certain written instructions (a true copy
of which is attached as Exhibit N) funded $400,000 frﬁ?% CT Loan to Compound Touring’s
business account at Citibank (the “CT Account”), the signatoi@ on which are Smith and Foster.

.

37. On March 25, 2013, $400,000 was Withdrawr%n the CT Account and
deposited into the FF Account pursuant to a withdrawal slip that Foster\@gned.

38. Prior to the deposit of the $400,000 into the FF Account, that account had a

® negative balance, reflecting overdrafts.
@@ 39.  Also on March 25, 2013, the following funds were transferred out of the FF
A%’e (the “3/25 Transfers,” together with the SS/2424 Transfers, the “Transfers”):

O® (a) $7,500 cash withdrawal;

15,000 transferred into the Brown Account;
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(c) $20,000 wired to a JPMorgan checking account in the%of Buckley King,

LLP; and \8 O
(d) $330,000 wired to F&F’s Wells Fargo bank account. ® @
C. The Certificate of Deposit (?

40. On February 14, 2013, a $500,000 Certificate of Deposit (the “CD”) was fund%

with money drawn from the Smith Account and pledged as security for the S5/2424 Loan and

O

the CT Loan (the “Loans™). @

COUNT I

é\é (Unjust Enrichment)

41. Citibank repeats (&r@ncorporates all prior allegations as if fully set forth herein.

42, Citibank caused $1,0@(%0 to be disbursed from the SS/2424 Loan to the SS
Account. \ZO

43. Citibank caused $400,000 to be Qs@s d from the CT Loan to the CT Account.

44, Subsequently, Smith personally closed b?h the SS Account and the CT Account
in the fall of 2013, and withdrew any and all funds that were i@uch accounts.

45. Even assuming, for the sake of argument, that .Sl%did not execute either the
SS/2424 Loan Documents or the CT Loan Documents, as he @ now claims through
representatives, Citibank nevertheless made and disbursed the CT Loan and the S5/2424 Loan

4

® with the expectation of reimbursement by the borrowers or the respective guarantors of such
Qloans
‘@ 46. Defendants have all been unjustly enriched by the receipt and use of the loan
proceed@w the SS/2424 Loan and/or CT Loan.

47. %ndants all have a legal and/or equitable obligation to account for the funds

and/or other beneﬁz%eceived from the Loans.

. 8
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48. Citibank has not been fully repaid for the Loans, havidg only received five

payments totaling $14,941.10 drawn from the SS Account. \8 O

49. Citibank is entitled to a judgment against each of the defendants fo%unpaid

balance of the SS/2424 Loan and CT Loan, plus Citibank’s legal fees and costs thro&g%?\d

including the date of payment thereof and a set-off against the CD. O

COUNT II
(Fraudulent Conveyance — New York Debtor And Creditor Law §§ 275, 278)

50. Citibank ézpeats and incorporates all prior allegations by reference as if fully set

forth herein. ‘é

Q

51. Upon informatio% belief, the Transfers were made without fair consideration
when 2424, Super Sayin’ and/or Con@%d Touring, as applicable, were engaged or about to be
engaged in a business transaction for whic}\g@roperty remaining in their respective hands after
the Transfers constituted unreasonably small capi@a@

52. The Transfers constituted fraudulent co«ﬁ?ﬁlces under § 275 of the New York
Debtor and Creditor Law. O

53. Citibank is entitled to a judgment against each o; t@&sfendants that received one
or more of the Transfers, as set forth above, pursuant to § 278 of the Ne\@Y ork Debtor and Credit
Law: (i) setting aside the Transfers; or (ii) disregarding the Transfers and attaching or levying
execution on the sums transferred as against the recipients of the Transfers and the Collateral.

COUNT Il
(Fraudulent Conveyance — New York Debtor And Creditor Law §§ 273, 278)

N

4 Plaintiff repeats and incorporates all prior allegations by reference as if fully set

>

forth herein)
@\,%?
%
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55. Citibank was a creditor of Super Sayin’, 2424 and n%md Touring (the
“Debtors™) at the time of the Transfers. \8 O
56. Upon information and belief, each of the Debtors was insolvent at th@i&s of the

Transfers, or was rendered insolvent by the Transfers. i (?

57. Upon information and belief, the Transfers were made without fair consideratio%

e

58. The Transfers constituted fraudulent conveyances under § 273 of the New York
Debtor and Creditor Law.

59. Citibank ig@ntitled to a judgment against each of the defendants that received one
or more of the Transfers, aé‘é&orth above, pursuant to § 278 of the New York Debtor and Credit
or Law: (i) setting aside the Tra&?@s to the extent necessary to satisfy Citibank’s claim; or (i1)

disregarding the Transfers and attach% levying execution on the recipients of the Transfers

s

COUN
(Fraudulent Conveyance — New York Debtor‘@d\Creditor Law 88§ 276,276-a, 278)

and the Collateral.

60. Citibank repeats and incorporates all pﬁo%ations by reference as if fully set

forth herein. °

o

61. Upon information and belief, the Transfers were ma@\/gth the intent to hinder,
delay and defraud Citibank with respect to its ability to recover the proceeds of the Loans.

6/5 62. The Transfers of the Collateral to the transferees was an intentional fraudulent

Q

()‘conveyance under § 276 of the New York Debtor and Creditor Law.

&, 63.
D

Credif‘dﬁg against each of the defendants that received one or more of the Transfers, as set forth

Citibank is entitled to a judgment pursuant to § 278 of the New York Debtor and

above: (1) g aside the Transfers to the extent necessary to satisfy Citibank’s claims as

aforesaid; or (i1) d! arding the Transfers and attaching or levying execution on the Collateral.

O
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64. Citibank is also entitled to recover its legal fees and expel\%gainst defendants
pursuant to § 276-a of the New York Debtor and Creditor Law. \8 ‘O
COUNT V Q R

(Alternative Count)
(Foreclosure of Security Interests Granted by Super Sayin’ and 2424/Breach of Cont )
4

65. Plaintiff repeats and incorporates all prior allegations as if fully set forth herein. O
66. Plaintiff intends to proceed with this count to the extent that the evidence shows ¢ O
that Smith either signed the SS/2424 Loan Documents or authorized the SS/2424 Loan. O@
67. The SS/Z%@ Loan Documents constitute valid contracts.
68. Super Sayiééél%l, Smith and Compound Touring are in default of their
obligations under the S5/2424 Léa@ocuments.
69. NY UCC provides in ﬁg%en’f part: “a security interest . . . continues in collateral
notwithstanding sale, lease, license, excha{g? or other disposition thereof unless the secured
party authorized the disposition free of the security@ est.”
70. As a result of the breaches of and defaﬁﬁ nder the SS/2424 Loan Documents,
Citibank is entitled to exercise all of its rights under ArticleQ.0f the NY UCC and the 5§5/2424
SA, including without limitation: (i) the right to take possession ;@88/2424 Collateral; (ii) the
right to require Super Sayin’ and 2424 to assemble the S5/2424 Collat I; (iii) the right to sell,
é Jease or otherwise dispose of the $S/2424 Collateral; (iv) the right to apply the proceeds from the
é@(}disposition of the SS/2424 Collateral (including the CD) to pay the amounts due and owing to
@itibank, including principal, interest, fees, legal fees and costs; and (v) the right to pursue any
an@ \éights or remedies of a secured party under the NY UCC.
\/\)® COUNT V1

(Alternative Count)
(Foreclosu Security Interests Granted by Compound Touring/Breach of Contract )
|

71. Plaintiff sepeats and incorporates all prior allegations as if fully set forth herein.

¢ 11
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72. Plaintiff intends to proceed with this count to the extent the’evidence shows that
Smith either signed the CT Loan Documents or authorized the CT Loan. \8 O
73. The CT Loan Documents constitute valid contracts. ® @

74. Super Sayin’, 2424, Smith and Compound Touring are in default gf?}g}ir

obligations under the CT Loan Documents.

75. NY UCC provides in pertinent part: “a security interest . . . continues in collateral
notwithstanding sale, lease, license, exchange, or other disposition thereof unless the secured
party authorized the disposition free of the security interest.”

76. As a result/e} e breaches of the CT Loan Documents, Citibank is entitled to
exercise all of its rights under gﬂ%le 9 of the NY UCC and the CT SA, including without
limitation: (i) the right to take posses&% t})e CT Collateral; (ii) the right to require Compound
Touring to assemble the CT Collateral; (iii) t@ight to sell, lease or otherwise dispose of the CT
Collateral (including the CD); (iv) the right to ap proceeds from the disposition of the CT
Collateral to pay the amounts due and owing to Citib i}ﬁluding principal, interest, fees, legal
fees and costs; and (v) the right to pursue any and all rights Qemedies of a secured party under

.
the NY UCC. OO
WHEREFORE, Citibank demands judgment as follows: @

(1) on its first cause of action, a money judgment against defendants for the unpaid
balance of the S$S/2424 Loan and CT Loan, plus Citibank’s legal fees and costs
through and including the date of payment thereof and a set-off against the CD;

@ (i)  on its second cause of action, a judgment against defendants who received any of

the Transfers (a) setting aside the Transfers to the extent necessary to satisfy
. Citibank’s claims; or (b) disregarding the Transfers and attaching or levying
\8 execution on the Collateral;

n its third cause of action, a judgment against defendants who received any of
Transfers (a) setting aside the Transfers to the extent necessary to satisfy
’s claims; or (b) disregarding the Transfers and attaching or levying

}iﬁ on the Collateral;

. 12
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(iv)  on its fourth cause of action, a judgment against defenda ho received any of
the Transfers (a) setting aside the Transfers to the extent essary to satisfy
Citibank’s claims; or (b) disregarding the Transfers and attaching or levying
execution on the Collateral and awarding legal fees; ‘/5

Q
) on its fifth cause of action, a judgment against Super Sayin’, 2424, Sn’@ d/or
Compound Touring (1) for the amount due and owing under the SS/242(4ﬁ n
Documents, and (2) authorizing Citibank to exercise all of its rights under Afr%/
9 of the NY UCC and the SS/2424 SA, including without limitation: (1) the rig O
to take possession of the Collateral; (ii) the right to require Super Sayin’ and 2424
to assemble the Collateral; (iii) the right to sell, lease or otherwise dispose of the ¢
Collateral, free and clear of any and all interests; (iv) applying the proceeds from
the disposition of the Collateral to pay the amounts due and owing to Citibank
under the $S/2424 Loan Documents, including principal, interest, fees, legal fees
and costs; (v) pursuing any and all rights or remedies of a secured party under the
NY UCC(én (3) permitting a set-off against the CD;

(vi)  onits sixth ca@ gl-Pc\);action, a judgment against Super Sayin’, 2424, Smith and/or
Compound Toufing_(1) for the amount due and owing under the CT Loan
Documents, and (25@1 horizing Citibank to exercise all of its rights under Article
9 of the NY UCC an%CT SA, including without limitation: (i) the right to
take possession of the \?eral; (ii) the right to require Compound Touring to
assemble the Collateral; (ii%) the right to sell, lease or otherwise dispose of the
Collateral, free and clear of a\ﬁ? @d all interests; (iv) applying the proceeds from
the disposition of the Collateral @i the amounts due and owing to Citibank
under the CT Loan Documents, inc @ principal, interest, fees, legal fees and
costs; (v) pursuing any and all rights o 4—%1 dies of a secured party under the NY
UCC, and (3) permitting a set-off against h%g; and

(vii) awarding such other and further relief on any or gll counts as is just and proper.

Dated: New York, New York
July 29,2014

‘90 Third Avenue, 20" Floor

@ YNew York, New York 10022
S Telephone: (212) 751-3001
@ Facsimile: (214) 880-3290
\8' Email: stuart.glick@tklaw.com
O Attorneys for plaintiff Citibank, N.A
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