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S

Q

1. I am Enzo Weinberg f’k/a and a/k/a Maurice Williams, and other
names, professional and/or business. I am one of the Defendantg ja?this case. 1 have
personal knowledge of the matters below, which information is true and@@ct.

2. The purpose of this declaration is to support the motion to disnn@@?e claims
against me on the basis of lack of personal jurisdiction, and/or transfer the clahﬁ/@this
lawsuit to the appropriate courts in the state of Texas. . q

3. I reside in Harris County, Texas. 1 am not now nor have I ever been a
resident of the State of California.

4, I pers@ y do not systematically conduct business in the State of
California. Wine Enteq@(s? Inc. does not systematically conduct business in the State
of California. Q

5. I have had very Iirg@ contacts within California. In the 1990s I performed
in a couple of concerts. In 2004 @ade some trips to California. I made a trip to
California in 2006 or 2007. In 2014 1 \§ vited to attend a presentation with a music
scoring company which had agreed to attemp d? ace some of my songs, none of which
have been placed to my knowledge. Other than t @ limited trips, I have not visited the
state of California. I do not reside in California. ¢ O

6. I lived with the Plaintiff in this suit, in Harris%ty, Texas. I witnessed her]
signing the agreement which is attached to her original and amended complaint as an
exhibit. She read and understood the agreement. The signature on the agreement is her
signature. It is not a forgery, nor was her signature taken from another document and
ig{ade a part of the agreement attached as Exhibit 1 to Plaintiff's amended complaint. The

ag?y?e ent which Plaintiff seeks to avoid has a mandatory venue and forum selection

provis@l that dictates all proceedings are to be conducted in Texas. See Doc. 18, Exhibit

Q
1, at page @) 61.
é%
O
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'\9@ Enzo Weinberg, individually and on behalf of
\2' Maurice Williams, a/k/a Maurice Lasel, a/k/a Nuwine,
O a/k/a Jefe Wine, a/k/a Hefe Wine, a/k/a Enzo Wienberg,

S

Q

7. The agreement which Plaintiff read and signed&%@re'ssly provides: This
contract has been entered into in the State of Texas and its {lefgity, construction,
interpretation and legal effect shall be governed by the laws of th@@te of Texas
applicable to contracts entered into and performed entirely within the St f Texas
(without giving effect to any conflict of laws principles under Texas law). The for]
any action, suit or proceeding arising from or based upon this contract shall be'tl@»
appropriate state and federal courts located in Harris County in the State of Texas.
Accordingly, you and we agree that any action, suit or proceeding arising from or based
upon this contract éﬁa be commenced and determined by those appropriate state and
federal courts located u@{ys County and the State of Texas. In connection with the
foregoing, you and we each(‘@gree to submit to and be bound by the jurisdiction of the
appropriate state and federal cour@;located in Harris County and the State of Texas. Id.

8. I, nor any of the followif;g entities or assumed names, Maurice Williams,
a’k/a Maurice Lasel, a/k/a Nuwine, g@ efe Wine, a/k/a Hefe Wine, a/k/a Enzo
Wienberg, a’k/a Enzo Valido Weinberg, doi;é@.\ iness as “Wine Enterprises, Inc., a/k/a
“wineenterprises inc.” have had no continuou\s/l\@i/or systematic contacts with any
person or entity in California. ¢ O

%

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed on December 4, 2014 at Richmond,

Texas. / I
o N —

Q @ a/k/a Enzo Valido Weinberg, doing business as
(5) “Wine Enterprises, Inc., a/k/a “wineenterprises inc.”

%
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SHOWALTER LAW FIRM S
DAVID W. SHOWALTER, D ..
TEXAS STATE BAR NO. 18306500 ‘30

1117 FM 359, SUITE 200 Q
RICHMOND, TEXAS 77406 &
TELEPHONE: (281) 341-5577 43?
FACSIMILE: (281) 762-6872 /p
Attorneys for PRIMCO MANAGEMENT, INC, ESMG, INC., TOP SAIL
PRODUCTIONS, LLC, and MAURICE LASEL WILLIAMS

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

%

AMETHYST KELLY, professionally Case No.: CV-14-7263-BRO-SH
Known as IGGY AZALEA Hon. Beverly Reid O’Connell
Plaintiff, “<§»
‘2> .. | DEFENDANT MAURICE
Vs. X \/) WILLIAMS A/K/A MAURICE
( LASEL A/K/A NUWINE A/K/A
PRIMCO MANAGEMENT, INC., et E-O A/K/A JEFE WINE A/K/A
al., Hég WINE A/K/A ENZO
Defendant WE’%G A/K/A ENZO VALIDO
WEIN G, DOING BUSINESS AS
“WINE ENTERPRISES, INC.,
A/K/A WIN TERPRISES, INC.
APPEARAN D CHALLENGE
TO THE JURISDICTION FED. R.
CIV. P. 12(b)(3) IMPROPER

VENUE AND LACK OF
PERSONAL JURISDICTION

Defendant, Maurice Williams a/k/a Maurice Lasel a/k/a Nuwine a/k/a Wine-O

4a1/1§3/¢a Jefe Wine a/k/a Hefe Wine a/k/a Enzo Weinberg a/k/a Enzo Valido Weinberg,

don\lg siness as “Wine Enterprises, Inc.”, a/k/a Wine Enterprises, Inc., an unknown

entity, s%o;t to further pleadings, file this their Appearance and Challenge to the

W,
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S

Q

Jurisdiction, pursuant to Fed. R. Civ. P. 12(b)(3), Improper V\é;% E}l’ld lack of personal
jurisdiction and in support show: \8{?
I. INTRODUCTION ®@

1. Plaintiff sued, among others, Defendant, Maurice Williams a\//l?/(?Maurice
Lasel a/k/a Nuwine a/k/a Wine-O a/k/a Jefe Wine a/k/a Hefe Wine a/k/a Enzo erg
a/k/a Enzo Valido Weinberg, doing business as “Wine Enterprises, Inc.”, and Wi
Enterprises , Inc., an unknown entity (collectively “Defendant Williams”). Defendant
Williams makes this appearance and challenges the jurisdiction as provided by Fed. R.
Civ. P. 12(b)(3), iméo er venue, and lack of personal jurisdiction solely for the purposes
2

@ I1. IMPROPER VENUE
2. Challenge to Vem}é\ suant to Fed. R. Civ. P. 12(b)(3) prior to or asserted

of asserting these issu

with Defendant’s answer is the proﬁg@ethod to resolve questions relating to venue.

3. Plaintiff’s causes of actio@@ainst Defendant arise from an agreement
between Plaintiff and Wine Enterprises, In\c/%?H of the Defendants in this lawsuit are
either signatories of, assignors of, or in the casedf@‘imco Management, Inc., the parent
of ESMG and Top Sail Productions, in transactions Pel&%’ng to the contracts asserted by
Plaintiff in her pleadings. The contract attached as Exhib%at pp- 49 — 50 to Plaintiff’s
First Amended Complaint states:

“(j) THIS CONTRACT HAS BEEN ENTERED INTO IN THE STATE

OF TEXAS AND ITS VALIDITY, CONSTRUCTION,

INTERPRETATION AND LEGAL EFFECT SHALL BE GOVERNED

4&\@ BY THE LAWS OF THE STATE OF TEXAS APPLICABLE TO

\8 NTRACTS ENTERED INTO AND PERFORMED ENTIRELY
V\%N THE STATE OF TEXAS (WITHOUT GIVING EFFECT TO
ANY FLICT OF LAWS PRINCIPLES UNDER TEXAS LAW). THE

% 2

S:\2514.01\williams appearance and challengg\williams appearance and challenge.docx

12/4/2014

O

<



Y

10

11

12

13

14

15

16

17

18

19

24

25

26

Jase 2:14-cv-07263-BRO-SH Document 26 Filed 12/&12% Page 3 of 11 Page ID #:216

S

Q

VENUE FOR ANY ACTION, SUIT OR PROC G ARISING
FROM OR BASED UPON THIS CONTRACT SH BE THE
APPROPRIATE STATE AND FEDERAL COURTS LOL@%ED IN
HARRIS COUNTY IN THE STATE OF TEXAS. ACCORDI Y,
YOU AND WE AGREE THAT ANY ACTION, SUIT 04?’\0
PROCEEDING ARISING FROM OR BASED UPON THIS -
CONTRACT SHALL BE COMMENCED IN AND DETERMINED
BY THOSE APPROPRIATE STATES AND FEDERAL COURTS
LOCATED {N ARRIS COUNTY IN THE STATE OF TEXAS. IN
CONNECTION® WITH THE FOREGOING, YOU AND WE EACH
AGREE TO SUB @TO AND BE BOUND BY THE JURISDICTION
OF THE APPROPﬁ?@E’ STATE AND FEDERAL COURTS
LOCATED IN HARRIS \é@JNTY IN THE STATE OF TEXAS”
[emphasis added] ®@

4. The contract at issue by its s\ﬁgc?c terms, clearly sets forth the parties’

Q

agreement that any dispute arising from or abou ontract shall be subject to the laws
of the State of Texas and litigated in the appropriate &&ate or Federal courts in Harris
County, Texas. O

5. A motion challenging forum based on a forum-selection clause, rather than a
motion to dismiss for improper venue, is the appropriate way for a Defendant to attempt

to a enforce forum-selection clause identifying state court as the exclusive venue for

) disputes arising under agreement. See, Community Voice Line, L.L.C. v. Great Lakes

munication Corp.,[N.D.Iowa 2014, 2014 WL 1794450.|

X

@ Federal law governs the validity of a forum selection clause. Manetti—

Farrow,% v. Gucci America, Inc., 858 F.2d 509, 513 (9th Cir.1988).] The

enforceabilitgf%?forum selection clauses was discussed and is controlled by the Supreme

% 3
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S

A

Court's decision in The Bremen v. Zapata Off-Shore Co., |407‘\Uf,§. 1,92 S.Ct. 1907, 32
L.Ed.2d 513 (1972). In Bremen, the Court first held that forum\gglgction clauses are

prima facie valid and should not be set aside unless the party challen@@ enforcement
of such a provision can show it is “ ‘unreasonable’ under the circumstances{’?ﬁ?7 U.S. at
10,92 S.Ct. at 1913. The Supreme Court has construed this exception narrowly.% eta
v. Banco Mexicano, S.A., 87 F.3d 320, 324 (9th Cir. 1996).] To establish-tzq

unreasonableness of a forum selection clause, the Plaintiff herein seeking to avoid the
enforcement of the clause, has a “heavy burden of showing that trial in the chosen forum
would be so diffi nd inconvenient that the party would effectively be denied a
meaningful day in coﬁ% Pelleport Investors, Inc. v. Budco Quality Theatres, Inc., 741
IF.2d 273, 280, 281| (9th '@1984) (citing Bremen, 407 U.S. at 18, 92 S.Ct. at 1917).

Although Bremen was an adnn@a@y case, its standard has been widely applied to forum

selection clauses in general. See Spw v. Lear Siegler Mgmt. Servs. Co., P26 F.2d 865]
867 (9th Cir. 1991) (applying Bremen t@%ﬁrm enforcement of a forum selection clause

in an employment contract); Manetti—Farr 858 F.2d at 512 (applying Bremen to
affirm enforcement of a forum selection clausg/@an exclusive dealership contract);
Pelleport, 741 F.2d at 280 (applying Bremen to affirntgnforcement of forum selection
clause in a domestic contract involving the exhibition of mfodion pictures).

7. Here, the forum selection clause was presented clearly in the contract, the
forum selection clause is an integral part of the contract sought to be interpreted by
Plaintiff. Therefore, all aspect of that contract are subject to mandatory forum selection

of the Federal Courts at Harris County, Texas. Consequently Plaintiff’s lawsuit should

4%isrnissed. Alternatively it should be transferred to the State or Federal Courts of]

Har}{s/§ounty, Texas, 1.e., the U.S. District Court for the Southern District of Texas —
Houston@@sion, or the Harris County, Texas District Courts.

W,
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4%@%}1@ v. Phoenix Worldwide Industries, Inc., #37 F.Supp.2d 142} D.D.C.(2006).

S

Q

I1. LACK OF PERSONAL JURISDIC
8. The Plaintiff seeking to establish court's in person{rp?jurisdiction as to
Defendant Williams carries the burden of proof. The burden does not% to the party

challenging jurisdiction.  Epps v. Stewart Information Services Corp., 32 F. 2,
C.A.8 (Ark.) 2003. On a Defendant's motion to dismiss for lack of personal juﬁgd}gion,

the burden is on the Plaintiff to prove the grounds of jurisdiction by a preponderance et

the evidence. Noble Sec., Inc. v. MIZ Engineering, Ltd., (611 F.Supp.2d 513

O

E.D.Va.2009. When faced with a motion to dismiss for lack of personal jurisdiction,
Plaintiff Azalea, m@ o more than merely allege that jurisdiction exists; Azalea as the
Plaintiff must carry hér(®urden of establishing facts in support of personal jurisdiction
specifically as to Defendant@/gliams. Lacovara v. Merrill Lynch, Pierce, Fenner and

Smith, Inc., 551 F.Supp. 601 ETB/B@.19821 Once a jurisdictional defense is raised, Azalea

as the Plaintiff bears the burden o/}gpxyving, through affidavits, or competent evidence,
sufficient contacts with the forum sta@éb establish personal jurisdiction, and must
establish those contacts with reasonable partioularity. Saudi v. Acomarit Maritimes
Services, 245 F.Supp.2d 662|S.A., E.D.Pa. (20 ffirmed 114 Fed.Appx. 449, 2004
WL 2165405, certiorari denied 125 S.Ct. 1850, 544 U.E\ 976, 161 L.Ed.2d 727. When

personal jurisdiction is challenged, the Plaintiff bears the Gupden of establishing personal
jurisdiction over each individual Defendant. The establishment of jurisdiction over any
other Defendant does not imply or create jurisdiction as to Defendant Williams or for
that matter each of multiple names or businesses Plaintiff sued. Azalea as the Plaintiff]

must specifically show jurisdiction as to each of Defendant Williams entities. See,

X

@ The Due Process Clause of the Fourteenth Amendment constrains a State's
authorit)@@sind a nonresident Defendant to a judgment of its courts. World—Wide
Volkswagen . v. Woodson,#44 U.S. 286] 291, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980).

@, 5
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S

Q

Although a nonresident's physical presence within the territor%r@diction of the court
is not required, the nonresident generally must have “certain mini\ép? contacts ... such
that the maintenance of the suit does not offend ‘traditional notions@&fair play and
substantial justice.” ” International Shoe Co. v. Washington,[326 U.S. 310] 66 S.Ct.
154, 90 L.Ed. 95 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.C%, 85
L.Ed. 278 (1940)). .
10. As in Walden v. Fiore, (134 S.Ct. 1115](2014), 188 L.Ed.2d 12, 82 USLW

4097, 14 Cal. Daily Op. Serv. 1932, the Plaintiff’s case here against the Williams’

entities and Williafnts , personally requires examination of the “minimum contacts”
necessary to create spécific jurisdiction. Walden, examined the minimum contacts
necessary for a Defendant to@ subject to the jurisdiction of the forum state. The Walden
Court held, because the Defen&é\a@a@ insufficient contacts with the forum state, Nevada,
and because a Plaintiff's contacts w}{h@e forum State cannot be “decisive in determining
whether the Defendant's due process ri@%}are violated,” the forum state Nevada could
not exercise personal jurisdiction. Further . Savchuk, 444 U.S. 320} 332, 100 S.Ct.
571, 62 L.Ed.2d 516 (1980). The inquiry here ther a California court may assert

specific jurisdiction over the nonresident Defendant Wi&kams focuses on the relationship
between the Defendant Williams and the forum, and the 1 tion, not the relationship of]
the Plaintiff to the forum. Keeton v. Hustler Magazine, In% 775, 104 S.Ct.
1473, 79 L.Ed.2d 790 (1984) (quoting Shaffer v. Heitner, 433 U.S. 186, 204, 97 S.Ct.
2569, 53 L.Ed.2d 683 (1977)). For a State to exercise jurisdiction consistent with due

process, the Defendant's suit-related conduct must create a substantial connection

\9\'@1 the forum State. Here, Williams’ suit related conduct does not establish the

min\l{(v?n contacts requisite to create jurisdiction. See Declaration of Williams attached

as Exhil%\/%?
%
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S

Q

11.  Further, “Specific” or “case-linked” jurisdiction * ds on an ‘affiliatio[n]
between the forum and the underlying controversy’ ” (i.e., an “act\gj? Or an occurrence
that takes place in the forum State and is therefore subject to the St@%}regulation”).

Goodyear Dunlop Tires Operations, S.A. v. Brown, S — ——

b

S L.

2851, 180 L.Ed.2d 796 (2011). Plaintiff’s suit relates to a contract executed bgﬁ)@tif ,
which is subject by the terms of the contract to enforcement of any dispute in Texa
Specific or case linked jurisdiction fails. This is in contrast to “general” or “all purpose”
jurisdiction, which permits a court to assert jurisdiction over a Defendant based on a
forum connection ufﬁ'e ted to the underlying suit (e.g., domicile). General jurisdiction
also fails as DefendanfWilliams is not a resident of the State of California. See
Declaration of Williams atta@rd as Exhibit 1 .

12.  The relationship #?u% agise out of contacts that Williams, the “Defendant

O

himself ” creates with the forum Sﬁ@ Burger King Corp. v. Rudzewicz,[471 U.S. 462,

475, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1 There are none. Williams is not a resident
of California, nor was the contract the subjegt? his suit executed in California. Further,
the contract in dispute specifically stipulates the @r forum as the State of Texas. See
Declaration of Williams Exhibit 1. Due process °li&1§'ts on the State's adjudicative
authority principally protect the liberty of the nonresideffOPefendant Williams, not the
convenience of Azalea as Plaintiff, or other third parties, i.e., the remaining Defendants.

See World—Wide Volkswagen Corp., supra, at 291-292,[100 S.Ct. 559 The Courts have

consistently rejected attempts to satisfy the Defendant-focused “minimum contacts”
inquiry by demonstrating contacts between the Plaintiff (or third parties) and the forum

., See Helicopteros Nacionales de Colombia, S.A. v. Hall, [466 U.S. 408] 417, 104
S.C?.<1§68, 80 L.Ed.2d 404 (1984) (“[The] unilateral activity of another party or a third

person 1@@) an appropriate consideration when determining whether a Defendant has
sufficient co s. with a forum State to justify an assertion of jurisdiction”). For

Y, |
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example, the Courts have rejected a Plaintiff's argument t\’é:?;? Florida court could
exercise personal jurisdiction over a trustee in Delaware based snglyij)n the contacts of
the trust's settlor, who was domiciled in Florida and had executed powe@{gﬁ appointment
there. Hanson v. Denckla, B57 U.S. 235,] 253-254, 78 S.Ct. 1228, 2 2d 1283
(1958). The Court likewise held that Oklahoma courts could not exerciseﬁé\@)nal

jurisdiction over an automobile distributor that supplies New York, New Jersey, ‘618

Connecticut dealers based only on an automobile purchaser's act of driving it on

Oklahoma highways. World—Wide Volkswagen Corp., supra, at 298, [OTSTL_559. Put

simply, however sigfﬁf' ant the Plaintiff's contacts with the forum may be, those contacts
cannot be “decisiveﬁ%
violated.” Rush, S., Ak 100 S.Ct. 571.

13.  The “minimum co\?ﬁ%ts” analysis looks to Williams Defendant’s, contacts

etermining whether the Defendant's due process rights are

with the forum State itself, not Wi{' s Defendant’s contacts with persons who reside

O

there. See, e.g., International Shoe, su@@t [319, 66 S.Ct. 154 (Due process “does not

contemplate that a state may make binding a g%ment in personam against an individual
... with which the state has no contacts, ties, 04‘) tions”); Hanson, supra,
S.Ct. 1228 (“However minimal the burden of defending & a foreign tribunal, a Defendant
may not be called upon to do so unless he has had the ‘nfinimal contacts' with that State
that are a prerequisite to its exercise of power over him”). Plaintiff doesn’t allege she is a
California resident. Williams’ Declaration Exhibit 1 clearly supports the lack of]
minimum contact with the State of California.

14.  Plaintiff cannot be the only link between Williams the Defendant and the
\P@m; Rather, it is the Williams’ conduct that must form the necessary connection with

the}éy?n State that is the basis for its jurisdiction over him. See Burger King, supra, at
Q

t. 2174| (If the question is whether an individual's contract with an out-of-

can automatically establish sufficient minimum contacts in the other

% 8
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party's home forum, the Courts hold the answer clearly is% it cannot); Kulko v.
Superior Court of Cal., City and County of San Francisco, W‘ﬁg\_@ﬂ 93, 98 S.Ct.
1690, 56 L.Ed.2d 132 (1978) (declining to “find personal jurisdiction in@@ate ... merely

because [the Plaintiff in a child support action] was residing there™).

15. Williams may have engaged in transactions with the Plaintiff 4{\ ther

an insufficient basis for jurisdiction. See Rush, supra, at 332, 100 S.Ct. 571| (“Naturally,

the parties' relationships with each other may be significant in evaluating their ties to the
forum. The requirefﬁ/egts of International Shoe, however, must be met as to each

Defendant over whorh(Q state court exercises jurisdiction”) [emphasis added]. Due

process requires that Will(la)\@)s as the Defendant be haled into court in a forum State
based on his own affiliation Qﬁ%t}{e State of California, not based on the “random,
fortuitous, or attenuated” contacts\g\béllaims may have had by interacting with other
persons affiliated with the State. BurgerKig, 471 U.S., at 475, 105 S.Ct. 2174}

III. CON@?SION

16.  Plaintiff is the party to a contract sh%s to have interpreted by this Court.

The contract sought to be interpreted and ruled upe{l by this Court provided for
mandatory forum in the Federal or State Courts, in Harfis ounty, Texas. The forum
selection clause was prominently integrated into the contract.

17. The Court lacks personal jurisdiction over the Defendant Williams.
Defendant Williams does not have sufficient contact with the forum State of California to
create personal jurisdiction. Plaintiff bears the burden of showing the existence of the
%@rtis personal jurisdiction over Defendant Williams. The evidence presented clearly
supp the lack of jurisdiction. Therefore, all causes of action against Williams must

be dismi

W,
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PRAYER ®02

18. Defendant Williams prays the Court upon consideraﬁé f this appearance
challenging the jurisdiction as a result of mandatory forum selection cla@%}ﬁsmiss all of]
Plaintiff’s causes of action against Defendant Williams, or alternatively (ﬁ;?the case
transferred to the Texas State Courts in Harris County, or the U. S. Distﬁ% urt,
Southern District of Texas, Houston Division, Texas for further consideration. o

19. Defendant Williams further prays the Court upon consideration of this
appearance finds that this Court lacks jurisdiction over the Defendant Williams and

dismiss all causes inst Defendant Williams. Defendant Williams prays for general

relief. @
%
Q

q%é}peptfully submitted,

Lead sel
SHOWALﬂ%%%AW FIRM
By: /s/ David W. alter

David W. Showaltéf/ .
TBA# 18306500 O
L.D. 5703 O O)

1117 EM 359, Suite 200
Richmond, Texas 77406
(281) 341-5577

(281) 762-6872 (FAX)
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Local Counsel 02 ‘Z

LAW OFFICE OF ROBERT S. BES§2® @

By: /s/ Robert S. Besser \/E?

Robert S. Besser /p
O

Cal. Bar. # 46541

1221 Second Street, Third Floor
Santa Monica CA 90401

(310) 394-6611

(310) 394-6613 (FAX)

é@ (}ZERTIFICATE OF SERVICE
I hereby certify that a @ and correct copy of the foregoing was served on all
counsel of record by and throu%e Court’s ECF system on the 4th day of December,

2014. \2
/s/ Rcfe@x&))\/]%esser
ﬁ%
O
O
X%
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