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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

JOHN F. CARTER, CRISTOPHER D. 
CARTER, and CARTER BROTHERS 
SECURITY SERVICES, LLC, 
 

Plaintiffs and  
Counterclaim-Defendants, 

 
-v- 

 
TYCO INTEGRATED SECURITY LLC  
 

Defendant and  
Counterclaim-Plaintiff. 

 
CIVIL ACTION NO. 14-cv-07416 (JMF) 
 
 
ANSWER AND COUNTERCLAIMS 

 
 
 

 

 
Tyco Integrated Security LLC (“TycoIS”) hereby answers the Complaint and 

asserts Counterclaims against the Plaintiffs, Carter Brothers, Inc. (“CBI”), Carter Brothers 

Security Services, LLC (“CBSS”), Cris D. Carter and John F. Carter (“The Carters”) 

(collectively, “Plaintiffs”).  

ANSWER TO COMPLAINT 

Defendant TycoIS herewith answers the Complaint filed by Plaintiffs.  All 

averments of the Complaint not specifically admitted below are denied.  In response to the 

averments contained in the Complaint, TycoIS states the following: 

I. PRELIMINARY STATEMENT 

 
1. In response to paragraph 1 of the Complaint, TycoIS denies that any 

amounts are owed to Plaintiffs as alleged in paragraph 1of the Complaint and respectfully refers 

to the October 26, 2012 Settlement Agreement and Mutual Release (“Settlement Agreement”), 

Membership Unit Purchase Agreement (“MUPA”), Asset Purchase Agreement (“APA”), and 
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Transition Services Agreement (“TSA”) (collectively, the Transaction Agreements”)1 for a 

complete and accurate recitation of their terms and conditions. 

2. In response to paragraph 2 of the Complaint, TycoIS admits that pursuant 

to APA ¶ 2.1, “as of immediately prior to the Ownership Change Effective Time,” CBLLC sold, 

transferred, delivered, conveyed and assigned to CBSS “[a]ll Equity Interests in Carter Brothers, 

Inc., a California corporation and, prior to the Asset Transfer Effective Time, a wholly-owned 

subsidiary of [CBLLC].”  TycoIS respectfully refers to the Transaction Agreements for a 

complete and accurate recitation of their terms and conditions. 

3. TycoIS neither admits nor denies the allegations in paragraph 3 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions.  TycoIS denies that the conditions to release of the 

Holdback Funds were met or that Plaintiffs are entitled to any portion of the Holdback Funds, as 

TycoIS’s valid claims against the Holdback Funds exceed its value. 

4. TycoIS denies the allegations in paragraph 4 of the Complaint. 

II. JURISDICTION AND VENUE 

5. The allegations in paragraph 5 of the Complaint do not require a response 

inasmuch as TycoIS removed this action from the Supreme Court of the State of New York, 

County of New York and Plaintiffs have consented to such removal.  TycoIS states that this 

Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 because the amount in 

                                                 
1 The pertinent agreements are not annexed hereto because of their respective confidentiality provisions. Upon entry 
of a Confidentiality Agreement among the parties and a Protective Order, TycoIS will deposit full and complete 
copies of the Transaction Agreements with the Court or shall do so for in camera review as may be otherwise 
directed by the Court.  
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controversy exceeds $75,000 exclusive of interest and costs and because there is complete 

diversity of citizenship between the parties. 

6. TycoIS denies that Plaintiffs have been damaged in an amount in excess of 

$500,000.00 as alleged in paragraph 6 of the Complaint.  No further response to paragraph 6 is 

required inasmuch as this action has been removed from the Commercial Division of the 

Supreme Court of the State of New York. 

7. In response to paragraph 7 of the Complaint, TycoIS admits that this Court 

has personal jurisdiction over the parties and that venue is proper pursuant to MUPA ¶ 9.10, 

APA ¶ 7.10, and TSA ¶ 6(h) whereby the parties consented to this Court’s jurisdiction for 

disputes relating to the Transaction Agreements and waived any defenses relating to jurisdiction.   

III. THE PARTIES 

8. TycoIS is without knowledge or information sufficient to form a belief as 

to the truth of the allegations in paragraph 8 of the Complaint, except admits upon information 

and belief that at all relevant times CBI was and is incorporated, organized, and existing under 

the laws of the State of California and has its principal place of business in Atlanta, Georgia.   

9. TycoIS is without knowledge or information sufficient to form a belief as 

to the truth of the allegations in paragraph 9 of the Complaint, except admits upon information 

and belief that CBSS is a Florida limited liability company with its principal place of business 

located in Atlanta, Georgia.   

10. TycoIS admits upon information and belief the allegations in paragraph 10 

of the Complaint.  

11. TycoIS admits upon information and belief the allegations in paragraph 11 

of the Complaint.  
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12. With respect to the allegations contained in paragraph 12 of the 

Complaint, TycoIS states that it is a Delaware limited liability company.  TycoIS further states 

that it has one member:  Tyco Fire & Security US Holdings LLC, a Delaware limited liability 

company with its principal place of business in New Jersey.  Tyco Fire & Security US Holdings 

LLC also has only one member - - Tyco Fire & Security (US) Management, Inc. - - which is 

incorporated in Nevada and has its principal place of business in New Jersey.  TycoIS is 

therefore a citizen of Nevada or New Jersey for purposes of determining diversity. 

13. With respect to the allegations contained in paragraph 13 of the 

Complaint, TycoIS states that it is a Delaware limited liability company.  TycoIS further states 

that it has one member:  Tyco Fire & Security US Holdings LLC, a Delaware limited liability 

company with its principal place of business in New Jersey.  Tyco Fire & Security US Holdings 

LLC also has only one member - - Tyco Fire & Security (US) Management, Inc. - - which is 

incorporated in Nevada and has its principal place of business in New Jersey.  TycoIS is 

therefore a citizen of Nevada or New Jersey for purposes of determining diversity. 

IV. ALLEGATIONS RELEVANT TO ALL CLAIMS 

 A. Events Leading to the Signing of the MUPA and the APA 

14. TycoIS admits the allegations in paragraph 14 of the Complaint only to the 

extent that TycoIS’ former affiliate, ADT Security Services, Inc. (“ADT”) entered into a 

Strategic Alliance Agreement with CBLLC dated June 13, 2002 (“SAA”),which agreement was 

renegotiated and, in August of 2007, ADT and CBLLC executed a Strategic Alliance and  
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Subcontracting Services Agreement (“SASSA”).  TycoIS respectfully refers to the SAA for a 

complete and accurate recitation of its terms and conditions.2 

15. TycoIS admits the allegations in paragraph 15 of the Complaint only to the 

extent that the SAA required CBLLC to provide project management and construction services 

for ADT exclusively.   TycoIS respectfully refers to the SAA for a complete and accurate 

recitation of its terms and conditions. 

16. TycoIS denies the allegations in paragraph 16 of the Complaint and states 

that the SAA provided for ADT and CBLLC to develop and maintain a mentor/protégé 

relationship.  TycoIS further states that the SASSA did not describe or contemplate the parties as 

having a mentor/protégé relationship.   TycoIS respectfully refers to the SAA and SASSA for a 

complete and accurate recitation of their terms and conditions. 

17.  TycoIS denies the allegations contained in paragraph 17 of the Complaint, 

except admits upon information and belief that despite CBLLC’s successive material breaches of 

the SAA, a Subordinated Promissory Note dated March 2, 2007, and the SASSA, The Carters 

and CBLLC contacted the United States Department of Justice concerning various allegations, 

all of which were false and are denied in all respects and which were released, waived, and 

extinguished pursuant to the terms of the Settlement Agreement.   

18. TycoIS admits the allegations in paragraph 18 of the Complaint only to the 

extent that The Carters and CBLLC made such allegations to the United State Department of 

Justice, all of which allegations were and are denied.   

                                                 
2 Neither the SAA nor the SASSA is annexed hereto because each contains a confidentiality provision. Upon entry 
of a Confidentiality Agreement among the parties and a Protective Order, TycoIS will deposit full and complete 
copies of the SAA and SASSA with the Court or shall do so for in camera review as may be otherwise directed by 
the Court. 
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19. TycoIS admits the allegations in paragraph 19 of the Complaint only to the 

extent that the parties entered into and executed the APA and MUPA.  TycoIS respectfully refers 

to the Transaction Agreements for a complete and accurate recitation of their terms and 

conditions.  Any further allegation contained in paragraph 19 of the Complaint constitutes a legal 

conclusion, to which no response is required. 

20. TycoIS admits the allegations in paragraph 20 of the Complaint only to the 

extent that the parties entered into a Settlement Agreement dated October 26, 2012 that was 

intended to resolve, release, waive, and extinguish the parties respective claims against each 

other.  TycoIS respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions.  

21. TycoIS denies the allegations in paragraph 21 of the Complaint. 

22. TycoIS neither admits nor denies the allegations contained in paragraph 22 

of the Complaint and respectfully refers to the Transaction Agreements for a complete and 

accurate recitation of their terms and conditions.  Any further allegation contained in paragraph 

22 of the Complaint constitutes a legal conclusion, to which no response is required. 

23. TycoIS neither admits nor denies the allegations contained in paragraph 23 

of the Complaint and respectfully refers to the Transaction Agreements for a complete and 

accurate recitation of their terms and conditions.  Any further allegation contained in paragraph 

23 of the Complaint constitutes a legal conclusion, to which no response is required. 

24. TycoIS neither admits nor denies the allegations contained in paragraph 24 

of the Complaint and respectfully refers to the Transaction Agreements for a complete and 

accurate recitation of their terms and conditions.  Any further allegation contained in paragraph 

24 of the Complaint constitutes a legal conclusion, to which no response is required. 
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25. TycoIS neither admits nor denies the allegations contained in paragraph 25 

of the Complaint and respectfully refers to the Transaction Agreements for a complete and 

accurate recitation of their terms and conditions.  Any further allegation contained in paragraph 

24 of the Complaint constitutes a legal conclusion, to which no response is required. 

B. Plaintiffs’ Failure to Satisfy the Holdback Provisions 

26. TycoIS denies the allegations in paragraph 26 of the Complaint. 

27. TycoIS denies the allegations in paragraph 27 of the Complaint. 

28. TycoIS denies the allegations in paragraph 28 of the Complaint. 

C. Tyco’s Purported Inappropriate Control of CBI 

29. TycoIS denies the allegations in paragraph 29 of the Complaint. 

30. TycoIS admits that The Carters were to have ownership of the legal entity 

Carter Brothers, Inc. and any associated liabilities.  TycoIS denies that Carter Brothers, Inc. was 

to retain any assets not associated with the Security Business and, to the extent Plaintiffs are now 

claiming it did, they are in breach of the MUPA. 

31. TycoIS denies the allegations in paragraph 31 of the Complaint. 

32. TycoIS denies the allegations in paragraph 32 of the Complaint, insofar as 

any operations not related to the Security Business do not belong to Carter Brothers, Inc. 

33. TycoIS denies the allegations in paragraph 33 of the Complaint, insofar as 

any operations not related to the Security Business do not belong to Carter Brothers, Inc. 

34. TycoIS denies the allegations in paragraph 34 of the Complaint and 

respectfully refers to the Transaction Agreements for a complete and accurate recitation of their 

terms and conditions.  Any further allegations in paragraph 34 of the Complaint constitutes a 

legal conclusion, to which no response is required.  
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D. Tyco’s Alleged Inappropriate Use of the Carter Brothers Marks and Logos 

35. TycoIS neither admits nor denies the allegations in paragraph 35 of the 

Complaint and respectfully refers to the Transactions Documents for a complete and accurate 

recitation of their terms and conditions. 

36. TycoIS neither admits nor denies the allegations in paragraph 36 of the 

Complaint and respectfully refers to the Transactions Documents for a complete and accurate 

recitation of their terms and conditions. 

37. With respect to paragraph 37 of the Complaint, TycoIS denies that it 

inappropriately used the Carter Brothers Name, Marks and Logo. 

38. TycoIS lacks knowledge or information sufficient to form a belief as to the 

allegations contained in paragraph 38 of the Complaint. 

39. TycoIS admits the allegations in paragraph 39 of the Complaint, but 

denies that it has engaged in any misappropriation of or wrongdoing with respect to the “Carter 

Name.” 

40. TycoIS denies the allegations in paragraph 40 of the Complaint. 

E. Tyco’s Allegedly Inappropriate Refusal   
To Continue Representation of John Carter 

 
41. TycoIS neither admits nor denies the allegations in paragraph 41 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions. 

42. TycoIS denies the allegations in paragraph 42 of the Complaint. 

43. TycoIS admits the allegations in paragraph 43 of the Complaint only to the 

extent that the “H&L Litigation” was an action filed in the New York State Supreme Court, 
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County of New York in which, among other things, John Carter allegedly breached his fiduciary 

duty to CBLLC.   

44. TycoIS denies the allegations in paragraph 44 of the Complaint. 

45. TycoIS denies the allegations in paragraph 45 of the Complaint. 

46. TycoIS denies the allegations in paragraph  46 of the Complaint. 

47. TycoIS denies the allegations in paragraph 47 of the Complaint. 

V. CAUSES OF ACTION 

 First Cause of Action for Breach of Contract 

48. In response to paragraph 48 of the Complaint, TycoIS repeats and 

realleges every response contained above as if fully set forth herein. 

49. TycoIS denies the allegations in paragraph 49 of the Complaint. 

50. TycoIS neither admits nor denies the allegations in paragraph 50 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions.  Any further allegation contained in paragraph 50 of the 

Complaint constitutes a legal conclusion, to which no response is required. 

51. TycoIS denies the allegations in paragraph 51 of the Complaint. 

52. TycoIS neither admits nor denies the allegations in paragraph 52 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions. 

53. TycoIS denies the allegations in paragraph 53 of the Complaint. 

54. TycoIS denies the allegations in paragraph 54 of the Complaint. 
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55. TycoIS neither admits nor denies the allegations in paragraph 55 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions. 

56. TycoIS neither admits nor denies the allegations in paragraph 56 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions. 

57. TycoIS denies the allegations in paragraph 57 of the Complaint. 

58. TycoIS denies the allegations in paragraph 58 of the Complaint. 

59. TycoIS neither admits nor denies the allegations in paragraph 59 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions. 

60. TycoIS denies the allegations in paragraph 60 of the Complaint. 

61. TycoIS denies the allegations in paragraph 61 of the Complaint. 

62. TycoIS neither admits nor denies the allegations in paragraph 62 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions.  Any further allegation contained in paragraphs 62 and 

63 of the Complaint constitutes a legal conclusion, to which no response is required. 

63. TycoIS neither admits nor denies the allegations in paragraph 63 of the 

Complaint and respectfully refers to the Transaction Agreements for a complete and accurate 

recitation of their terms and conditions.  Any further allegation contained in paragraphs 62 and 

63 of the Complaint constitutes a legal conclusion, to which no response is required. 

64. TycoIS denies the allegations in paragraph 64 of the Complaint. 

65. TycoIS denies the allegations in paragraph 65 of the Complaint. 
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Second Cause of Action for Conversion 

66.  In response to paragraph 66 of the Complaint, TycoIS repeats and 

realleges every response contained above as if fully set forth herein. 

67. TycoIS denies the allegations contained in paragraph 67 of the Complaint. 

68. TycoIS denies the allegations contained in paragraph 68 of the Complaint. 

69. TycoIS denies the allegations contained in paragraph 69 of the Complaint 

and respectfully refer to the Transaction Agreements for a complete and accurate recitation of the 

terms and conditions.  Any further allegation contained in paragraph 69 of the Complaint 

constitutes a legal conclusion, to which no response is required. 

70. TycoIS denies the allegations contained in paragraph 70 of the Complaint 

inasmuch as Plaintiff’s various breaches of the Transaction Agreements constitute a waiver of 

any alleged claim to the Holdback Funds and consent. 

71. TycoIS denies the allegations contained in paragraph 71 of the Complaint 

and respectfully refer to the Transaction Agreements for a complete and accurate recitation of the 

terms and conditions.  Any further allegation contained in paragraph 71 of the Complaint 

constitutes a legal conclusion, to which no response is required. 

72. TycoIS denies the allegations contained in paragraph 72 of the Complaint. 

73. TycoIS denies the allegations in paragraph 73 of the Complaint, insofar as 

any operations not related to the Security Business do not belong to Carter Brothers, Inc. 

74. TycoIS denies the allegations contained in paragraph 74 of the Complaint. 

Third Cause of Action for Trespass to Chattels 

75. In response to paragraph 75 of the Complaint, TycoIS repeats and 

realleges every response contained above as if fully set forth herein. 
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76. TycoIS denies the allegations in paragraph 76 of the Complaint. 

77. TycoIS denies the allegations in paragraph 77 of the Complaint. 

78. TycoIS denies the allegations in paragraph 78 of the Complaint and 

respectfully refer to the Transaction Agreements for a complete and accurate recitation of their 

terms and conditions.  Any further allegation contained in paragraph 78 of the Complaint 

constitutes a legal conclusion, to which no response is required. 

79. TycoIS denies the allegations contained in paragraph 79 of the Complaint 

inasmuch as Plaintiff’s various breaches of the Transaction Agreements constitute a waiver of 

any alleged claim to the Holdback Funds and consent.   

80. TycoIS denies the allegations in paragraph 80 of the Complaint and 

respectfully refer to the Transaction Agreements for a complete and accurate recitation of their 

terms and conditions.  Any further allegation contained in paragraph 80 of the Complaint 

constitutes a legal conclusion, to which no response is required. 

81. TycoIS denies the allegations in paragraph 81 of the Complaint. 

82. TycoIS denies the allegations in paragraph 82 of the Complaint, insofar as 

any operations not related to the Security Business do not belong to Carter Brothers, Inc. 

83. TycoIS denies the allegations in paragraph 83 of the Complaint. 

Fourth Cause of Action for Intentional Interference with Contractual Relations 

84. In response to paragraph 84 of the Complaint, TycoIS repeats and 

realleges every response contained above as if fully set forth herein. 

85. TycoIS denies the allegations in paragraph 85 of the Complaint. 

86. TycoIS lacks knowledge or information sufficient to form a belief as to the 

allegations in paragraph 86 of the Complaint. 
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87. TycoIS denies the allegations in paragraph 87 of the Complaint. 

88. TycoIS denies the allegations in paragraph 88 of the Complaint. 

89. TycoIS denies the allegations in paragraph 89 of the Complaint. 

90. TycoIS denies the allegations in paragraph 90 of the Complaint. 

Fifth Cause of Action for Intentional  
Interference with Prospective Economic Advantage 
 

91. In response to paragraph 91 of the Complaint, TycoIS repeats and 

realleges every response contained above as if fully set forth herein. 

92. TycoIS denies the allegations in paragraph 92 of the Complaint. 

93. TycoIS lacks knowledge or information sufficient to form a belief as to the 

allegations contained in paragraph 93 of the Complaint. 

94. TycoIS denies the allegations contained in paragraph 94 of the Complaint. 

95. TycoIS denies the allegations contained in paragraph 95 of the Complaint. 

96. TycoIS denies the allegations contained in paragraph 96 of the Complaint. 

97. TycoIS denies the allegations contained in paragraph 97 of the Complaint. 

FIRST AFFIRMATIVE DEFENSE 

98. Plaintiffs have failed to state a claim upon which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

99. Plaintiffs’  claims against TycoIS are barred by Settlement Agreement and 

Mutual Release dated October 26, 2012. 

THIRD AFFIRMATIVE DEFENSE 

100. Plaintiffs’ claims are barred, in whole or in part, by the doctrine of unclean 

hands and wrongful conduct. 
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FOURTH AFFIRMATIVE DEFENSE 

101. Plaintiffs’ claims are barred, in whole or in part, by waiver and estoppel. 

FIFTH AFFIRMATIVE DEFENSE 

102. Plaintiffs’ claims are barred, in whole or in part, because Plaintiffs failed 

to mitigate their alleged damages. 

SIXTH AFFIRMATIVE DEFENSE 

103. Plaintiffs’ claims are barred, in whole or in part, because Plaintiffs have 

failed to satisfy necessary conditions precedent to their claims. 

SEVENTH AFFIRMATIVE DEFENSE 

104. Plaintiffs have consented by contract to TycoIS’s retention of the 

Holdback Funds. 

RESERVATION OF DEFENSES 

105. Additional facts may be revealed through the discovery process that 

support additional affirmative defenses that are currently unknown to TycoIS.  Therefore, 

TycoIS reserves the right to assert additional affirmative defenses in the event that discovery (or 

its own investigation) supports the pleading of additional affirmative defenses. 

WHEREFORE, defendant Tyco Integrated Security LLC requests that the 

Complaint be dismissed with prejudice, that judgment be entered in its favor against the 

Plaintiffs, and that it be awarded the costs of suit, including reasonable attorneys’ fees, together 

with and such other and further relief as the Court may deem just and proper. 
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COUNTERCLAIMS 

Counterclaim-Plaintiff, Tyco Integrated Security LLC (“TycoIS”) files this 

Counterclaim against the Counterclaim-Defendants, Carter Brothers, Inc. (“CBI”), Carter 

Brothers Security Services, LLC (“CBLLC”), Cris D. Carter and John F. Carter (collectively, 

“The Carters”), and alleges the following: 

I. PRELIMINARY STATEMENT 

1. The claims among the parties in this litigation arise out of a series of 

transactions whereby TycoIS - - in an effort to resolve long-standing disputes with The Carters - 

- purchased a substantial portion of a business belonging to The Carters for a purchase price in 

excess of $37 million. 

2. TycoIS received did not receive what it was promised, but instead 

received a company worth far less than The Carters represented.  Shortly after the transaction 

closed, TycoIS discovered a litany of undisclosed liabilities and litigations – violations of the 

representations and warranties in the Transaction Agreements to the tune of millions of dollars.  

CBLLC was subject to audits and IRS investigations, including an apparent investigation into 

whether The Carters’ used CBLLC for their personal use and gain.  The Carters have apparently 

failed to turn over all of the assets and operations that they promised.  The Carters blocked 

access to, or destroyed, documents owned by the company.  In sum, the company that TycoIS 

inherited was a mess, all attributable to what can most charitably be described as The Carters’ 

gross mismanagement. 

3. The Transaction Agreements included  $3,000,000 in Holdback Funds to 

protect TycoIS from situations just like this – as a reserve for TycoIS’ indemnification rights for 

The Carters’ breach of representations, warranties and other provisions of the Transaction 

Agreements.  In accordance with the Transaction Agreements, TycoIS has asserted 
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indemnification claims against the Holdback Fund that exceed its value and for which TycoIS is 

entitled to recover from the Counterclaim-Defendants in an amount to be proven at trial, but not 

less than $1,000,000 together with costs, expenses, and attorneys’ fees, as detailed below. 

II. THE PARTIES 

4. TycoIS is a Delaware limited liability company.  TycoIS has one member:  

Tyco Fire & Security US Holdings LLC, a Delaware limited liability company with its principal 

place of business in New Jersey.  Tyco Fire & Security US Holdings LLC also has only one 

member - - Tyco Fire & Security (US) Management, Inc. - - which is incorporated in Nevada 

and has its principal place of business in New Jersey.  Because the citizenship of a limited 

liability company is determined by the citizenship of its members,  TycoIS is a citizen of Nevada 

and New Jersey for purposes of determining diversity. 

5. At all relevant times hereinafter mentioned, individual counterclaim-

defendants John F. Carter and Cris D. Carter were and still are citizens of the State of Florida.   

6. At all times relevant hereinafter mentioned, counterclaim-defendant CBI 

is incorporated, organized, and existing under the laws of the State of California and has its 

principal place of business in Atlanta, Georgia.   

7. Counterclaim defendant CBSS is a Florida limited liability company with 

its principal place of business located in Atlanta, Georgia.  CBSS has two members:  the 

individual counterclaim defendants John F. Carter and Cris D. Carter – each of whom resides in 

and is a citizen of the State of Florida.  Accordingly, CBSS is a citizen of Florida for purposes of 

determining diversity.   
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III. PROCEDURAL HISTORY 

8. On August 15, 2014, CBI, CBSS, and The Carters commenced an action 

by filing a Summons and Complaint against TycoIS in the Supreme Court of the State of New 

York, County of New York (Index No. 652518/2014) (the “State Court Action”).   

9. On September 12, 2014, TycoIS filed a Notice of Removal of the State 

Court Action to this Court because this Court has original jurisdiction pursuant to 28 U.S.C. § 

1332. 

10. Plaintiffs/Counterclaim-Defendants do not oppose removal.   

IV. JURISDICTION AND VENUE 

11. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 

because the amount in controversy exceeds $75,000 exclusive of interest and costs and because 

there is complete diversity of citizenship between the parties.  The Court also has supplemental 

jurisdiction over this Counterclaim pursuant to 28 U.S.C. § 1367. 

12. This Court has personal jurisdiction over the Counterclaim-Defendants 

pursuant to, inter alia, Section 9.10 of the Membership Unit Purchase Agreement (“MUPA”), 

Section 6(h) of the Transition Services Agreement (“TSA”), Section 7.10 of the Security 

Business Asset Purchase Agreement (“APA”), and Section 24 of the Settlement Agreement, 

whereby the parties consented to this Court’s jurisdiction for disputes relating to these 

agreements and waived any defenses relating to jurisdiction. 

13. Venue in this Court is proper pursuant to MUPA § 9.10, TSA § 6(h), APA 

§ 7.10, and Settlement Agreement § 24, whereby the parties designated this Court as the forum 

for disputes relating to these agreements and waived any defenses relating to jurisdiction. 
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V. PERTINENT BACKGROUND AND FACTUAL HISTORY 

14. The parties to this litigation had a business relationship dating back to at 

least 2002.  TycoIS (then affiliated with ADT Security Services, Inc.) regularly subcontracted 

significant commercial security and life safety project work to Carter Brothers.   

15. Throughout their relationship, TycoIS provided substantial financial 

assistance to The Carters’ company, in the form of various promissory notes and other debt 

obligations, that were restructured periodically overtime.   

16. Over time, the relationship between TycoIS and The Carters began to 

sour.   

17. Among other things, TycoIS consistently received complaints from 

customers about the quality of Carter Brothers’ work.   

18. Ultimately, The Carters ran into substantial financial difficulties and 

defaulted on various debt obligations to TycoIS.   

19. While TycoIS had previously agreed, on several occasions, to restructure 

the debt, by the spring of 2012, when The Carters were again in default, and based on the 

continued sub-standard performance it had received throughout the relationship, TycoIS had had 

enough and determined it was time to terminate the relationship once and for all.   

20. In response, John Carter launched a disparagement campaign against 

TycoIS in an effort to extort TycoIS into reconsidering its position.  Among other things, John 

Carter purportedly filed a claim with the United States Department of Justice accusing TycoIS of 

violating federal antitrust laws and threatened to attempt to launch a public boycott of TycoIS. 

21. In an effort to conclude an irretrievably broken relationship without resort 

to litigation, TycoIS ultimately agreed to settled The Carters’ threatened claims, which 

settlement included TycoIS’s purchase of certain portions of The Carters’ business.   
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A.  The Acquisition and Transaction Agreements 

22. Prior to October 26, 2012, The Carters owned Carter Brothers LLC 

(“CBLLC”), which was composed primarily of a security business and a fire and life safety 

business.    As part of the transaction to resolve the dispute between the parties, TycoIS agreed to 

purchase all aspects of The Carters’ business, except for the security business. 

23. On October 26, 2012 (“the Closing Date”), the parties entered into four 

agreements pursuant to which they settled their past disputes and outstanding claims and 

whereby TycoIS purchased certain portions of CBLLC’s business:  (i) the Settlement Agreement 

and Mutual Release (“Settlement Agreement”); (ii) the Membership Unit Purchase Agreement 

(“MUPA”); (iii) the Security Business Asset Purchase Agreement (“APA”); and (iv) (iii) the 

Transition Services Agreement (“TSA”) (collectively, “the Transaction Agreements”).   

24. The Transaction Agreements were structured so that a new company 

formed by The Carters, CBSS, would first purchase the assets of CBLLC that related exclusively 

to the security business (through the APA), and then TycoIS would purchase the remainder of 

the business (through the MUPA).  After completion of the transaction, TycoIS was supposed to 

own all aspects of CBLLC, except those that related exclusively to the security business, which 

would then belong to CBSS.  

25. TycoIS paid $35,750,000 for CBLLC (minus an estimated $12,000,000 

for CBLLC’s outstanding debts).   

26. The parties agreed that TycoIS would retain $3,000,000 of the total 

purchase price as a “Holdback Fund,” against which TycoIS would have a right to a set-off for 

any indemnification claims against The Carters, including claims resulting from (i) breaches of 

representations and warranties in the Transaction Agreements; (ii) taxes on or before the Closing 
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Date for which The Carters were liable; (iii) company transaction expenses paid for by TycoIS; 

and (iv) any liabilities relating to CBSS or other assets which were not purchased by TycoIS. 

27. MUPA § 2.2(c) provided for the distribution of the  Holdback Fund only 

when the Counterclaim-Defendants fully satisfied each of the following conditions:  (i) 

assignment of the lease for premises at 100 Hartsfield Centre, (ii) assignment of leases described 

in APA § 5.5(b), (iii) reissuance of licenses specified in MUPA Schedule 2.2(c), (iv) payment 

and satisfaction in full of unpaid sales taxes relating to the Pre-Closing Period, and (v) closure of 

the audit by the Florida Department of Revenue, including the payment in full of all amounts, 

including penalties and interest.   

B. Post-Closing Events 

28. Shortly after the Closing Date, TycoIS discovered multiple material and 

undisclosed problems concerning CBLLC and encountered repeated misconduct by the 

Counterclaim-Defendants, including, but not limited to (i)  unfiled and/or unpaid taxes, (ii) 

outstanding default judgments relating to lawsuits against CBLLC; (iii) unpaid COBRA and 

bonuses for specified employees; (iv) materially inaccurate financial statements; (v) grossly 

unorganized and incomplete records, making it difficult to defend pending litigation, to properly 

determine tax liabilities, or to determine how the company was structured; (vi) CBSS employees, 

agents and/or representatives wrongfully and without permission entering CBLLC’s locked 

premises to remove certain documents and equipment that were the rightful property of 

TycoIS/CBLLC, (vii) CBSS employees, agents and/or representatives destroying, deleting, 

and/or impeding access to documents and electronic information necessary to operate CBLLC’s 

business, to defend litigations, and respond to audits. 
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29. Accordingly, on February 27, 2013, and in a series of letters thereafter, 

TycoIS submitted formal indemnification demands and notified the Counterclaim-Defendants 

that the conditions for distribution of the Holdback Fund had not been satisfied, that TycoIS’ 

indemnification claims (described below) exceeded the $3,000,000 value of the Holdback Fund, 

and that TycoIS was and is therefore entitled to a set-off  pursuant to MUPA § 8.2. 

i. Claims Asserted Against the Holdback Fund by TycoIS 

(a) Unpaid/unfiled taxes   

30. Counterclaim-Defendants represented and warranted that they complied in 

all material respects with, were not in violation of, and had not received any notices of material 

violation with respect to, any federal, state, local or foreign law pertaining to the ownership or 

operation of CBLLC attributable to any taxable period ending on or prior to the Closing Date.  

MUPA § 4.9.  

31. The Counterclaim-Defendants represented and warranted that all federal, 

state, local income tax returns, as well as all sales and use tax returns, required to be filed by or 

on behalf of CBLLC were filed and were accurate.  Id. 

32. The Counterclaim-Defendants also represented and warranted that all 

federal, state, and local income taxes, as well as all sales and use taxes, owed by CBLLC were 

paid.  Id. 

33. The Counterclaim-Defendants further agreed to indemnify and hold 

harmless TycoIS for “any Taxes attributable to any Pre-Closing Period or Taxes of any Person 

other than the Company for which the Company is liable . . . .”  MUPA at ¶ 8.1(a)(iii). 

Case 1:14-cv-07416-JMF   Document 20   Filed 11/10/14   Page 21 of 29
t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

-22- 
 

34. After the Closing Date, however, TycoIS learned that the Counterclaim-

Defendants did not file complete and accurate income, sales, and/or use tax returns, or 

knowingly failed to pay or wrongfully underpaid said taxes, in multiple jurisdictions. 

35. Moreover, at present, the Internal Revenue Service is auditing certain 

activities of the Counterclaim-Defendants undertaken prior to the Closing Date, including 

various deductions for business expenses for personal items and expenditures, and TycoIS has 

been required to expend substantial resources in connection with the audit.   

36. After the Closing Date, TycoIS also learned that CBLLC was subject to a 

number of open audits for sale and use taxes and that returns required in several jurisdictions, 

including but not limited to Florida and New York, had not been filed, and TycoIS has been 

required to expend substantial resources in connection with these audits.   

37. TycoIS has been damaged by the Counterclaim-Defendants’ breaches 

concerning unpaid and/or unfiled taxes in an amount exceeding $400,000.  

(b) Litigations   

38. The Transaction Agreements obligate the Counterclaim-Defendants to pay 

any liabilities relating to that aspect of CBLLC’s business which became part of CBSS.  APA § 

2.3. 

39. The Counterclaim-Defendants also represented and warranted that there 

were no pending or threatened litigation matters relating to CBLLC that had not been disclosed 

to TycoIS.  MUPA at ¶ 4.7. 

40. To date, TycoIS has incurred substantial litigation expenses in connection 

with the defense and settlement of lawsuits against CBLLC’s security business and for litigation 

which was threatened against CBLLC before the Closing Date, but not disclosed to TycoIS.  
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TycoIS has made a claim against the Holdback Fund in excess of $1,000,000 for these breaches 

of the Transaction Documents. 

41. In addition, TycoIS paid almost $1,000,000 to settle a litigation 

commenced by an electrical subcontractor (H&L Electric) against CBLLC for sums owed in 

connection with a hotel construction project when John Carter allegedly diverted money received 

from the project owner for his own benefit.  The Counterclaim-Defendants engaged in conduct 

that compromised CBLLC’s litigation position, including but not limited to failing to bond off 

plaintiff’s mechanic’s lien within 7 days as they were contractually obligated to do months 

before the Closing Date.  MUPA § 4.6(a)(vii).  TycoIS has asserted an indemnification claim 

with respect to the H&L Electric claim for an amount in excess of $1,000,000. 

(c) Transaction expenses, bonuses, and COBRA costs   

42. In MUPA § 8.1(a)(iv), the Counterclaim-Defendants agreed to indemnify 

TycoIS for “any amount by which actual Company Transaction Expenses are greater than the 

Estimated Transaction Expenses”  Despite their representations and warranties to the contrary, 

the actual Company Transaction Expenses exceeded the Estimated Transaction Expenses by 

$499,607, and TycoIS has asserted a claim against the Holdback for this amount, which 

Counterclaim-Defendants have not disputed.   

43. Pursuant to MUPA §§ 7.4 and 8.1(a)(iv), the Counterclaim-Defendants are 

responsible for amounts payable to employees under CBLLC’s 2011 bonus plan.  After the 

Closing Date, CBLLC was required to satisfy in excess of $450,000 in bonus payments through 

settlement and litigation claims, and TycoIS has asserted a claim against the Holdback for these 

amounts.   
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ii.  Other Claims for Indemnity For Breach of the MUPA 

(a) Inaccurate financial statements   

44. Counterclaim-Defendants represented and warranted in MUPA § 4.4 that 

TycoIS received accurate, unaudited consolidated financial statements, including balance sheets, 

statements of income and cash flows concerning CBLLC for the year ending December 31, 2011 

as well as for the eight-month period ending August 31, 2012 (the “Financial Statements”),  and 

that the Financial Statements were prepared in accordance with United States generally accepted 

accounting principles.   

45. After the Closing Date, however, TycoIS discovered numerous, material 

irregularities in the Financial Statements that were not and could not have been discovered 

through the exercise of proper due diligence.   

46. By way of example and not limitation, the Counterclaim-Defendants failed 

to disclose that prior to the Closing Date, CBLLC acquired residential real property located at 

141 Golf Terrace Drive, Stockbridge, Georgia.  In addition, several items represented as costs 

that had been paid were not, and various revenue line items were not realized or were reported 

prematurely.   

47. TycoIS has been damaged by the Counterclaim-Defendants’ breaches 

concerning CBLLC’s Financial Statements and is entitled to indemnity pursuant to MUPA § 

8.1(a)(i) in an amount to be determined at trial. 

  

Case 1:14-cv-07416-JMF   Document 20   Filed 11/10/14   Page 24 of 29
t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

-25- 
 

 

(b) Wrongfully prohibiting access to documents and information 

48. Pursuant to the TSA, CBSS was to ensure an orderly transition of 

CBLLC’s business to TycoIS by providing personnel, “IT Server/Support,” and all information 

(including books of account and general administrative records) reasonably necessary for 

CBLLC to carry out its operations and obligations. 

49. Notwithstanding the foregoing, the Counterclaim-Defendants continually 

withheld documents and information necessary to operate the business of CBLLC and that were 

rightfully the property of TycoIS pursuant to the Transaction Agreements.   

50. Specifically and by way of example only, the Counterclaim-Defendants 

repeatedly and wrongfully refused - - at the express direction of John Carter - - to provide 

TycoIS with access to documents and information which were the rightful property of TycoIS 

pursuant to the Transaction Agreements. 

51. As a  result, in or about March of 2013, TycoIS hired an independent data 

consultant to collect the information necessary to defend the several litigations, respond to audit 

inquiries from various tax jurisdictions, and to otherwise operate CBLLC.   

52. The independent consultant hired by TycoIS conducted a forensic audit 

that revealed that information had been deleted and/or was not preserved as required by the 

Transaction Agreements and by sound business practices.   

53. In addition, in or about June of 2013, agents, representatives and/or 

employees of the Counterclaim-Defendants wrongfully and without permission entered premises 

duly occupied by CBLLC/TycoIS, removed documents and equipment that were the rightful 

property of CBLLC/TycoIS pursuant to the Transaction Agreements. 
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54. As a result of Counterclaim-Defendants’ breaches of the TSA, including 

but not limited to TSA §§ 1(a) and 4(b), TycoIS incurred additional expenses in excess of 

$25,000 to which TycoIS is entitled to indemnification pursuant to MUPA § 8.1(a)(ii) and TSA § 

6.1(b). 

(c) Carter Brothers, Inc. 

55. During the course of negotiating the October 26, 2012 transaction, TycoIS 

discovered that a separate legal entity called “Carter Brothers, Inc.” existed in the State of 

California.   

56. The Counterclaim-Defendants were unable or unwilling to provide 

information requested by TycoIS concerning the nature of this entity, what it was, what it owned, 

and how it operated.   

57. As a result, the Transaction Agreements contained various provisions to 

insulate TycoIS from potential liabilities concerning Carter Brothers, Inc., while ensuring that 

TycoIS was receiving all assets necessary to run CBLLC:  (i) Carter Brothers, Inc. was expressly 

excluded from the assets purchased by TycoIS (APA § 2.1(m)); (ii) that Carter Brothers LLC had 

no subsidiaries (MUPA § 4.1); and (iii) that the assets purchased by TycoIS included all assets 

necessary to run the purchased business (MUPA §§ 4.3, 4.5).   

58. The Counterclaim-Defendants now allege in their complaint that Carter 

Brothers, Inc. was a viable legal entity that generated millions of dollars in revenue in recent 

years, and that they, rather than CBLLC, owned these revenue generating assets.   

59. If that allegation is true, then the Counterclaim-Defendants breached their 

representation and warranty that the assets transferred by Counterclaim-Defendants to TycoIS 

contained “all of the proprieties necessary to conduct the Businesses as currently documented” 

because the purported revenue was neither disclosed nor turned over to TycoIS.   
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60. Based on the foregoing, TycoIS is entitled to recover damages up to the 

full purchase price and other appropriate damages in excess of $37,000,000. 

 

COUNTERCLAIM COUNT I 
(Claim for Declaratory Judgment that  

TycoIS is Entitled to Retain the Holdback Funds) 

61. TycoIS incorporates herein by reference and re-alleges as if fully set forth 

the averments of Counterclaim paragraphs 1 through 60. 

62. TycoIS fulfilled all of its contractual obligations under the Transaction 

Agreements. 

63. Any obligations under the Transaction Agreements that TycoIS may not 

have performed were waived by the conduct of the Counterclaim-Defendants. 

64. The Counterclaim-Defendants have not satisfied all of the conditions 

precedent to release of the Holdback Fund, including but not limited to failing to assign the lease 

for premises located at 100 Hartsfield Centre to TycoIS.   

65. Unless and until each of the conditions precedent is satisfied in full, 

TycoIS has no obligation to return any portion of the Holdback Fund. 

66. The Transaction Agreements provide that if TycoIS makes a claim for 

indemnification prior to satisfaction of the Holdback Fund conditions, TycoIS shall be entitled to 

set-off against the Holdback Fund the amount of losses that is the subject of the indemnification 

claims. 

67. As set forth more fully above, TycoIS has, and has asserted, claims against 

the Holdback Fund totaling well in excess of the $3,000,000 value of the Holdback Fund.  

68. Pursuant to MUPA §§ 8.1(a) and 8.2, TycoIS is entitled to retain the 

Holdback Funds and seeks an order of this Court permitting it to retain such funds.   
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69. A legally cognizable controversy exists between the parties.  

70. TycoIS seeks a declaration that it is entitled to retain the full $3,000,000 of 

the Holdback Fund. 

71. In addition to the declaratory judgment, TycoIS is entitled to recover the 

reasonable attorneys’ fees and costs associated with this claim.      

COUNTERCLAIM COUNT II  
(BREACH OF CONTRACT) 

72. TycoIS incorporates herein by reference and re-alleges as if fully set forth 

the averments of Counterclaim paragraphs 1 through 71. 

73. TycoIS has fulfilled all of its contractual obligations under the Transaction 

Agreements. 

74. Any obligations under the Transaction Agreements that TycoIS may not 

have performed were waived by the conduct of the Counterclaim-Defendants. 

75. As explained more fully above, Counterclaim-Defendants are in breach of 

numerous provisions of the Transaction Agreements, including but not limited to:  APA § 2.1, 

2.3, 5.2(b), 5.5;  MUPA §§ 4.1, 4.3, 4.4, 4.5, 4.6(a)(vii), 4.7, 4.9, 7.4; Settlement Agreement §§ 

2(a)(1), 2(a)(3), 3(a), 4; and TSA §§ 1(a), 4(b). 

76. TycoIS has suffered damages from the Counterclaim-Defendants’ 

breaches of the Transaction Agreements. 

77. Pursuant to MUPA § 8.1, TycoIS is entitled to indemnification from 

Counterclaim-Defendants in an amount to be proven at trial. 

78. Alternatively, based on the Counterclaim-Defendants material violations 

of the representations and warranties contained in the MUPA, including the representation and 

warranty that TycoIS would receive “all of the properties necessary to conduct the Business as 
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currently constituted” (MUPA § 4.5), TycoIS is entitled to recover damages up to the purchase 

price it expended for CBLLC and other damages in excess of $37 million. 

 

PRAYER FOR RELIEF 

WHEREFORE, TycoIS requests entry of judgment in its favor and against 

Counterclaim-Defendants, including compensatory and punitive damages, awarding TycoIS 

prejudgment interest, declaring that TycoIS is entitled to indemnification against the Holdback 

Fund, and awarding it monetary damages up to the sum paid for CBLLC, together with post-

judgment interest thereon, and for such other and further relief as this Court deems just and 

proper. 

Dated:  November 10, 2014 

PEPPER HAMILTON LLP 
 
 
By: /s/ Consuelo Alden Vasquez           
       Robert E. Hickok, Esq. 

                Consuelo Alden Vasquez, Esq. 
 
620 Eighth Avenue, 37th Floor 
New York, New York  10018-1405 
Telephone:  (212) 808-2702 
Fax:  (212) 286-9806 
vasquezc@pepperlaw.com 
 
3000 Two Logan Square  
Philadelphia, Pennsylvania  19103 
T: (215) 981-4583 
F: (215) 981-4750 
hickokr@pepperlaw.com 
 
Attorneys for Defendant  
Tyco Integrated Security LLC 
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