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To commence the statutory &
time for appeals as of right _ @ 3
(CPLR 5513[a]), you are Ve
advised to serve a copy. O
of this order, with notice | Q @
of entry, upon all parties. _ ' (?
SUPREME COURT OF THE STATE OF NEW YORK "%
COUNTY OF WESTCHESTER
PRESENT: HON. SAM D. WALKER, J.§.C.
. [ ]
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LATASHA MARBURY \/)2

6(5 PlaintiffS,

Index No. 59532/2011

-ag@@ DECISION & ORDER
@ Motion Sequence 4

CHAUCER SYNDICATES, LTD., kgCCL
PARTNERSHIP, LLP, ARGENTA H ING, PLC.,
LIBERTY SYNDICATES TALBOT UN WRITING
LTD., AON RISK SERVICES NORTHEASTUINC.,
NAVIGATORS INSURANCE COMPANY, ﬂgg) I1D.
and DAVID SHIMANOV, \’%b
Defeﬁ@

CHAUCER SYNDICATES, LTD., THE CCL O
PARTNERSHIP, LLP, ARGENTA HOLDING, PLC.. J
LIBERTY SYNDICATES, TALBOT UNDERWRITING Q
LTD., AON RISK SERVICES NORTHEAST, INC ., O
NAVIGATORS INSURANCE COMPANY | @

é\/j ' ' Third-Party Plaintiffs,
®() . -against- index No.: 59532/20117T
%VIT SHIMUNOV,

‘@\). Third-Party Defendant.

X

The@)@mng papers numbered 1 through 10 were received and considered in

connection with bove -captioned matter:
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PAPERS _ '02\2 UMBERED
Notice of Motion/Affirmation/ Exhibits A-F . _

Affirmation in Opposition (Undenwriting Defendanis) 9
Affirmation in Response {Shimanov} | 1

0@\/?

Plaintiff moves by Notice of Motion for an Order pursuant to CPLR § 2221(%

O

granting the Plaintiff leave to re-argue this Court's Decision and Order dated June 26,
2014 which granied the summaryjudgment motion of Chaucer Syndicates, Ltd., The OO
CCL Partnership, LLP, Argenta Holdings, PLC, Liberty Syndicates, Talbot Underwriting, @
and Navigators Insura¢ Company (“Underwriters”) seeking to dismiss Plaintiff's First
and Fourth causes of actio@@eﬂed in her Second Amended Complaint against
Underwriters, on the grounds th?t@b) the F’Iaihtiff’s alieged loss is excluded from
coverage under the applicable policy Gf nsurance and (2) the Plaintiff breached a
warranty in the aipplicable policy. @

In this action, Plaintiff seeks damages for(gg lleged breach of an insurance

contract due to the denial of coverage for Plaintiff's a% May 24, 2011 loss of

jewelry. Plaintiff Bought an insurance policy for herjewelry-cgkection, valued at

approximately $23.5 million for the period May 23, 2011 to Ma%ZO‘IZ. The policy

covered articles of jewelry described in a Marbury Jewelry Schedule comprising of 14

items of jewelry with an aggregate appraised value of $2,494,831.00. The policy

(.)Q\Brovided coverag'e for any one loss of the scheduled jewelry kept within a Bank of

A %ca'safe deposit box located at a specific location. The policy alsd provided that
jewelr\;zq?nld be removed from the vault, but it excluded any out—of—v.ault loss from
coverage u@@ the jeweiry was being'worn, being carried by hand under the persconal
(?% -,
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supervision of the Plaintiff, or depoSited in a locked safe unless%nsured is staying at

a hotel or motel \:_vhen such items are kept in the principal safe of the el or motel.
Plaintiff vc;luntarily consigned and transfegrred possession and physm@c ntrot of

ltem 11, a ladies GIA certified fancy yellow oval diamond chandelier pair of earriﬁ%

with an appraiseq value of $458,300.00, and Item 12, a ladies GIA certified fancy ye%

pear shaped diamond pendant with an appraised vaiue of $434,400.00, to David °

o

Shimunov ("Shimunov") a jewelry dealer who, the Plaintiff alleges, failed to return the O‘/b

items. <§
Underwriters deﬁé@overage under the policy, based upon the out-of-vault loss
exclusion. Underwriters conter@hat the Plaintiff did not comply with the policy warranty

requiring that the Plaintiff deposit th@nsyred jewelry in the Bank of America safe

deposit box as required. /\)@
On December 6, 2011, Plaintiff filed mons and Complaint in Supreme

Court, Westchester County against Undemriters,ﬁ%isk Services Northeast, Inc., -
and Aon Lid ; Oﬁ_December 23, 2011, Piaintiff filed an@nended Summons and First
o
Amended Compiaint against Underwriters and Aon alleging@ejch of contract and
<< seeking damagé:é iﬁ the amount of $1 million, alleging tort-bad 1%’?:?1 breach of an
%

Q

(} Declaratory Action and seeking SpeCific'Perform.ance against all defendants, and

insurance policy and seeking damages in the amount of $2.5 million, alleging a

afleging negligence against Aon Risk Services Northea_st, Inc., and Aon Ltd. and
seeki ' amage.s in the amount of $1 mitlion.
On®@aﬁ 13, 2012, Underwriters answered Plaintiff's First Amended
Complaint, derﬁ%?he relevant allegétions and asserted eleven affirmative defenses
R "

o

2



4

Q

()

®® On December 20, 2012, this Court issued a Decision and Order dismissing
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and filed a cross-claim against Aon Risk Services Northeast, Inc: Aon Ltd. for
indemnity. On Fgl?ruaw 10, 2012, Underwriters also filed a Third?%y{g mmons and
Complaint againét Third Party Defendant, David Shirﬁanov ("Shimanov”} @@

On January 30, 2012, Aon Riskl Services Northeast, inc. answered Plaintlf%? :
First Amended Qomplaint, denied the relevant allegations, asserted fifteen aﬁirmativ%

defenses and answered Underwriters’ cross-claim. J o

O

?

On May 1 2012, Plaintiff filed_.a Second Arhendéd Summons and Complaint
against Unde_rwriters,((on Risk Services Northeast, inc., and David Shimanov alleging
breéch of contrapt and \sé@ng damages in the amount of $1 million alleging tort-bad
faith, breach of an insurance pegpy and seeking damages in the amount of $2.5 million,
alleging a Decla{étory Action and se@ing Specific Performance against all defendants,
and alleging negiigence against Aoﬁ Risl(f)%ervicéé Nédheast, Inc., and Acn Ltd. and
seeking damageé in the amount of $:1 million@ alleging c;onversion and fraud
against Shimanov and seeking daméges in the al‘ﬁﬁ}ﬁof $1 million.

On or about May 24, 2012, Underwriters sewed@aintiﬁ with an Answer to the
Second Amende;:i Summons and Complaint, which denie:i @Cszlevant aliegations and
asserted eleven éffirmative defenses and cross-claims against f@ Risk Services
Northeast, Inc. for indemnity. Underwriters also served an Amended Third-Party

Complaint again$t Shimanov.

Pleﬁﬁ?”s Second Cause of Action for bad faith breach of an Insurance Policy. This

Court ag@a

éd'Underwriters’ summary judgment motion by Decision and Order

t
dated June 2 @14. Plaintiff now files the instant motion seeking to reargue that )
ﬁ% ' : 4
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" Decision and Order. ' . )

It is well séttled that “[m]otions for reérgument are addressed to‘tﬁé/jound
discretion of the Frial court which decidéd the prior m'o'ticlJn'an-d may bé grant@&gon a
showing that theicoun overlooked or’fnisapprehended the facts or law or mistaké/%?
arrived at its earlier decision.” Viola v City of New York, 13 A.D.3d 439 (2d Dept.2004%;
Carrillo v. PM Realty Group., 16 A.D.3d 611 (2d Dept. 2005); McNeil v. Dixon, 9 A.D.3d
481 (2d Dept.2004). A motion to reargue is not to afford an unsuccessful party with -
additional opport:unitieé(to reargue issues previously decided, or to set forth arguments
which differ in substance @n those originally articutated. McGill v. Goldman, 261
A.D.2d 593 (2d Dept.1999);&@dy'8 Lumber Co., Inc. v. Jayram Realty Corp., 30

A.D.3d 590 (2d Dept. 2006); Geﬂer@Rgdner v. Gem Cmty. Mgt., 20 A.D.3d 388 (2d

Dept. 2005). L D
Plaintiff as-_;serts that the Court overloo®k@\/$ rhi;sapprehended the plain and
unambiguous Iariguage of the policy and the well~‘§%$ principles of insurance
coverage as they pertain to policy construction.. PlaintiFQ]ntends that this Court placed
undue emphasis‘on the Risk Details and omits the Cover se@@ of the policy, which
controls. Plaintiff contends that the Risk Details of the policy co@ns no language |
é (5 requiring that thééjewelry must be Iiept within the Bank of America Safe Deposit Box for
®() the primary fimit fo apply. Plaintiff argues that the Risk Details are part of the “placing
@s@ which is anfoqtline of the terms of a proposed contract of insurance for

un@vﬂters who are interested in_sUbscribing to a future policy to be issued through

Lioyd's g?@gi)on. Plaintiff asserts that there is no location limitation in the Cover
% ;
®
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Q~§hat the Plaintiff was robbed when she handed over the jewelry to Shimunov because
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section of the policy and aisc uses the LIoYd’s website to advanbe%lrgument,

The Risk Details provision of the Policy provides: \2

SUM INS_(JRED: 1. USD 2,494,831 any one loss in respect of schedl)/lg%i
'- jewelry kept within a Safe Deposit Box located at: (%
[ ]

Bank of America
433 Boston Post Road O
Port Chester, NY 10573 _

O

2. Sub-limit for Exclusion B of USD 750,000 any one \/b
<< loss. : g
The Exclu_éion PQ@on provides:

EXCLUSIONS %
This Insu_rance does not c@er'

* * * *

B. Loss of or damage tz?e@felry or watches unless such items are:
' {1} being worn or

(i) being carried by hand un@r he personal supervision of the insured

;or -
(ifi) deposited in a bank or Iocke&%f . uniess the insured is staying at a

hotel or motel when such items ar t in the principal safe of the
hotel or motel. ‘/% |

Plaintiff contends that any loss within Exclusion B is subject to the sub-limit
which is for Exclusion B and therefor:e for any loss under the p@%falling within
Exclusion B, the _$750,000 sub-limit Woﬁld apply and any loss falling within any

exception to “Exélusion B”, is subject to the main poiicy limit. Plaintiff further contends

l‘%d a IarcenoUs intent and therefore, the loss occurred at that point, when the

jewelF{v{?s beingf; carried by hand under the personal supervision of the insured,
creating a ion of fact. | |
gaq . _
Wy
O

2



&
&
S

<

Lastly, the: Plaintiff asserts that if a provision, providing an’explusion of coverage,
is ambiguous, it must be resolved ih favor of the iﬁsur;ed and against t insurer who
drafted the contract. Plaintiff claims fhat the policy here does not contain an@@;sion ‘
for toss occasioned by the dishonest acts of a person to whom the insured entr the
insured property._j Plaintiff states that if-U_nderwriters intended this exclusion, they cou%
have made that iiﬁtention clear and since the policy is silent in this regard, Exclusion B ° O
_is not applicable.% o : | O‘/b
Underwritérs opfoses this Court granting the Plaintiff leave to reargue, but the
Court wilt grant the PIaié@ leave to reargue and address the Plaintiff's arguments.
Plaintiff's arguments t @?he Court placed undue emphasis on the Risk Details
while omitting thé Cover and thatkgé)?is'k Details is part of the placing slip, are withput
merit. The Risk betails are obviously a p’:@rt of the pol'icy and are not simply part of a

placing slip as claimed by the Plaintiff. The te@ of the policy Were negotiated back

and forth and the exclusions were spelled out forf%aintiff's representative.

"In resolvi_hg insurance disputes, we look first to@e language of the applicable -
policies " F."e!dstc?n Prop. Owners Assn., Inc. v. Hermitage /@Cgo., Inc., 16 N.Y . 3d 257,
264, 920 N.Y.S.Z_d 763, 945 N.E.2d 1013 (2011). "If the plain Ia\?gﬂage of the policy is

determinative, we cannot rewrite the agreement by disregarding that language.” ( /d.)

() "Unambiguous provisions of an insurance contract must be given their plain and

S ooy

@dinary meaniné, and the interpretation of such provisions is a question of law for’;'fhe

co 'Vfgﬁant Iﬁs. Co. v. Bear Stearns Cos., Inc., 10'N.Y.3d 170, 177, 855 N.Y..S.2d /

45, 884 N § 1%044 {2008).
The C s reading of the policy is that the jewelry is covered for $2,494,83';]'$.;°‘0r
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any one loss if the jewelry is kept in the specific Bank of America deposit box. If
the jewelry is not in that safe deposit box, then the sub-limit for Exclusiaﬁ%of $750,000
for any one loss applies and the limits in Exclusion B are that the jewelry is %Vered

unless it is

(i) being carried by hand under the personal supervision of the insured
or

(iii) deposited in a bank or tocked safe, unless the insured is staying at a
hotel or motel when such items are kept in the principal safe of the
hotel or motet.

The policy hasgésums insured and this is clearly stated in the policy and not
ambiguous in any way. Th@{i@t sum is for $2,494,831 and the second for $750,000.

Any loss when the jewelry was% the safe deposit box, is excluded from coverage,

L4

unless (1), {ii) and (iii) of the exclusions apply. The fact that the Cover of the policy does

not refer to the lif_nitations, does not make t@ isk Details invalid. The limitations are

included within the policy and are to be read in b’%)?-uction with the Cover.

The Lloyd's website is of no consequence to Iﬂfgms of the policy in this case
and is not bindi-ng on this Court. Further, it does not create aa\issue of fact in
deciphering the ﬁolicy. As stated above, this Court has read tl@%licy as Bank of

America creating a limitation on coverage and the sub-limit to Exclusion B to be _

4

® applicable when not .in the Bank of America vault and there are any one of the three

()

§xceptions delinéatedA

)

@The absence of a dishonest entrustment clause is not valid argument either for

finding\;garyssue of fact. The parties negotiated the terms of the policy and included the

terms they w@%to include in the policy. This Court cannot now second guess the
% ;

o

<
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(i) being worn | (?%
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terms and deterrﬁtne that a specific term should have been mclude@ Additionally, it
has not been determined that there has been a dishonest entrustme/%\g})ce Shimanov
claims to have returned the jewelry to the Plaintiff and the Plaintiff's case a@w@
Shimanov is still fpend'ing, \/?

Based upon the plain meaning language of the Policy, the items were not ben%

worn and Plaintiff could not have been wearing them when she handed them to O

O

?

Shimanov in a beg. Further, the Plaintiff voluntarily handed theljewelry over to
Shimanov and re!inqu&&hed physical dominion and control to him., without notification to
Underwriters. The items @e neither lost nor misplaced. Therefore, the Plaintiff ceased
to personally sueervise Shimar@r’s carrying or hanating of her jewelry as soon as she
watched him watk away with the jem@}y.'\/\!hether Shimanov had a dishonest intent or
not is irrelevant in this su'mmaryjudgmen@ieterminatioh, since such handing over of
the jewelry, was %ot covered by the Sum Insu@ ) sub-limit of the policy.
Plaintiff has failed to set forth evidentiary p @stabllshlng the existence of a
material issue of fact. Therefore, the Court adheres to@pnor Decision and Order
o
granting summar'yjudg'ment to Underwriters. OO
The partie_e are directed to appear before the Trial Readir@s Part on March 17,
2015. Tothe exfent any relief requested in Motion Sequence 4 was not addressed by
()the Court, itis hereby deemed denied. '
®® The foregeing constitutes the Opinion, Deeisieq and Order .of the Court.
Da&?ﬂhite Pléiins New York
\{'gnuary 13, 2015 : : :
W, | Oug A i aha
4) |

(_/HON. SAM D. WALKER, J.S.C.
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