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To commence the statutory

time for appeals as of right

(CPLR 5513(a]), you are

advised to serve a copy,

of this order, w ith notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER

PRESENT: HON. SAM D. WALKER, J.S.C.

-----------------------------------------------------------------------------x

LATASHA MARBURY

PlaintiffS,

-against-

CHAUCER SYNDICATES, LTD., THE CCL

PARTNERSHIP, LLP, ARGENTA HOLDING, PLC.,

LIBERTY SYNDICATES, TALBOT UNDERWRITING

LTD., AON RISK SERVICES NORTHEAST, INC.,

NAVIGATORS INSURANCE COMPANY, AON, LTD.

and DAVID SHIMANOV,

Defendants.

------------------------------------------------------------------------------x

CHAUCER SYNDICATES, LTD., THE CCL

PARTNERSHIP, LLP, ARGENTA HOLDING, PLC.,

LIBERTY SYNDICATES, TALBOT UNDERWRITING

LTD., AON RISK. SERVICES NORTHEAST, INC.,

NAVIGATORS INSURANCE COMPANY

Third-Party Plaintiffs,

-against-

DAVIT SHIMUNOV,

Third-Party Defendant.

------------------------------------------------------~----------------~------x

Index No. 59532/2011

DECISION & ORDER

Motion Sequence' 4

Index No.: 59532/2011T

The follo~ing papers numbered 1 through 10 were received and considered in

connection with the above-captioned matter:

FILED: WESTCHESTER COUNTY CLERK 01/16/2015 03:19 PM INDEX NO. 59532/2011

NYSCEF DOC. NO. 141 RECEIVED NYSCEF: 01/14/2015
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PAPERS

N o t ic e o f M o t io n /A f f irm a t io n / E x h ib its A -F

A ff irm a t io n in O p p o s it io n (U n d e rw r it in g D e fe n d a n ts )

A f f irm a t io n in R e s p o n s e (S h im a n o v )

NUMBERED

1 -8

9

10

P la in t if f m o v e s b y N o t ic e o f M o t io n fo r a n O rd e r p u rs u a n t to C P lR ~ 2 2 2 1

g ra n t in g th e P la in t if f le a v e to re -a rg u e th is C o u r t 's D e c is io n a n d O rd e r d a te d J u n e 2 6 ,

2 0 1 4 w h ic h g ra n te d th e s u m m a ry ju d g m e n t m o t io n o f C h a u c e r S y n d ic a te s , L td . , T h e

C C l P a r tn e rs h ip , l lP , A rg e n ta H o ld in g s , P lC , L ib e r ty S y n d ic a te s , T a lb o t U n d e rw r it in g ,

a n d N a v ig a to rs In s u ra n c e C om p a n y ( "U n d e rw r ite rs " ) s e e k in g to d is m is s P la in t if f 's F ir s t

a n d F o u r th c a u s e s o f a c t io n a s s e r te d in h e r S e c o n d A m e n d e d C om p la in t a g a in s t

U n d e rw r ite rs , o n th e g ro u n d s th a t (1 ) th e P la in t if f 's a l le g e d lo s s is e x c lu d e d fro m

c o v e ra g e u n d e r th e a p p lic a b le p o lic y o f in s u ra n c e a n d (2 ) th e P la in t if f b re a c h e d a

I

w a r ra n ty in th e a p p lic a b le p o lic y .

In th is a c t io n , P la in t if f s e e k s d a m a g e s fo r a n a lle g e d b re a c h o f a n in s u ra n c e

c o n tra c t d u e to th e d e n ia l o f c o v e ra g e fo r P la in t if f 's a l le g e d M a y 2 4 , 2 0 1 1 lo s s o f

je w e lry . P la in t if f b o u g h t a n in s u ra n c e p o lic y fo r h e r je w e lry c o lle c t io n , v a lu e d a t

a p p ro x im a te ly $ 2 .5 m il l io n fo r th e p e r io d M a y 2 3 ,2 0 1 1 to M a y 2 2 ,2 0 1 2 . T h e p o lic y

c o v e re d a r t ic le s o f je w e lry d e s c r ib e d in a M a rb u ry J e w e lry S c h e d u le c o m p r is in g o f 1 4

ite m s o f je w e lry w ith a n a g g re g a te a p p ra is e d v a lu e o f $ 2 ,4 9 4 ,8 3 1 .0 0 . T h e p o lic y

p ro v id e d c o v e ra g e fo r a n y o n e lo s s o f th e s c h e d u le d je w e lry k e p t w ith in a B a n k o f

A m e r ic a s a fe d e p o s it b o x lo c a te d a t a s p e c if ic lo c a t io n . T h e p o lic y a ls o p ro v id e d th a t

je w e lry c o u ld b e re m o v e d fro m th e v a u lt , b u t it e x c lu d e d a n y o u t-o f -v a u lt lo s s fro m

c o v e ra g e u n le s s th e je w e lry w a s b e in g w o rn , b e in g c a r r ie d b y h a n d u n d e r th e p e rs o n a l
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superv is ion o f the P la in tiff, o r depos ited in a locked sa fe un less the insu red is s tay ing a t

a ho te l o r m ote l w hen such item s are kep t in the princ ipa l sa fe o f the ho te l o r m ote l.
. -

P la in tiff vo lun ta rily cons igned and transf~ rred possess ion and phys ica l con tro l o f

Item 11 , a lad ies G IA certified fancy ye llow ova l d iam ond chande lie r pa ir o f ea rrings

w ith an appra ised va lue o f $458 ,300 .00 , and Item 12 , a lad ies G IA certified fancy ye llow

pear shaped d iam ond pendan t w ith an appra ised va lue o f $434 ,400 .00 , to Dav id

Sh im unov ("Sh im unov") a jewe lry dea le r who , the P la in tiff a lleges, fa iled to re tu rn the

item s.

Underw rite rs den ied coverage under the po licy , based upon the ou t-o f-vau lt loss

exc lus ion . U nderw rite rs con tend tha t the P la in tiff d id no t com p ly w ith the po licy warran ty

requ iring tha t the P la in tiff depos it the insu red jewe lry in the Bank o f Am erica sa fe

depos it box as requ ired .

O n Decem ber 6 , 2011 , P la in tiff filed a Summons and Com p la in t in Suprem e

Court, W estcheste r Coun ty aga ins t U nderw rite rs , Aon R isk Serv ices Northeast, Inc ., .

and Aon L td .; O li D ecem ber 23 ,2011 , P la in tiff filed an Am ended Summons and F irs t

Am ended Com p la in t aga ins t U nderw rite rs and Aon a lleg ing breach o f con trac t and

seek ing dam ages in the am oun t o f $1 m illion , a lleg ing to rt-bad fa ith b reach o f an

insu rance po licy and seek ing dam ages in the am oun t o f $2 .5 m illion , a lleg ing a

~
Decla ra to ry Action and seek ing Spec ific Perfo rm ance aga ins t a ll de fendan ts , and

a lleg ing neg ligence aga ins t Aon R isk Serv ices Northeast, Inc ., and Aon L td . and

seek ing dam ages in the am oun t o f $1 m illion .

O n Janua :ry 13 , 2012 , Underw rite rs answered P la in tiff's F irs t Am ended

Com p la in t, den ied the re levan t a llega tions and asserted e leven a ffirm a tive de fenses
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and file d a c ro ss~ c la im aga in s t A on R isk S e rv ice s N o rth e a s t, In c . a nd A on L td . fo r

in d em n ity . O n F ~b ru a ry 10 , 2 012 , U nde rw rite rs a lso file d a T h ird -P a rty S um m ons and
t ' f

C om p la in t a g a in s t T h ird P a rty D e fe ndan t, D a v id S h im ano v ("S h im ano v ")

O n Janua ry 30 ,2 012 , A on R isk S e rv ice s N o rth e a s t, In c . a n sw e re d P la in tiff 's

F irs t Am ended ~om p la in t, d e n ie d th e re le van t a lle g a tio n s , a sse rte d fifte e n a ffirm a tive

de fe n se s and an sw e re d U nde rw rite rs ' c ro ss -c la im .

O n M ay 1 ; 2 012 , P la in tiff f ile d a S econd Am ended S um m ons and C om p la in t

a g a in s t U nde rw rite rs , A on R isk S e rv ice s N o rth e a s t, In c ., a n d D av id S h im ano v a lle g in g

b re a ch o f co n tra c t a nd see k in g dam ages in th e am oun t o f $ 1 m illio n a lle g in g to rt-b a d

fa ith , b re a ch o f a n in su ra n ce po lic y a nd see k in g dam ages in th e am oun t o f $ 2 .5 m illio n ,

a lle g in g a D ec la ra to ry A c tio n and see k in g S pe c ific P e rfo rm ance aga in s t a ll d e fe ndan ts ,

a n d a lle g in g neg lig e n ce aga in s t A on R isk S e rv ice s N o rth e a s t, In c ., a n d A on L td . a nd

,

see k in g dam ages in th e am oun t o f $ 1 m illio n , a nd a lle g in g con ve rs io n and fra ud

aga in s t S h im ano v and see k in g dam ages in th e am oun t o f $ 1 m illio n .

O n o r a bou t M ay 24 , 2 012 , U nde rw rite rs se rve d P la in tiff w ith a n A nsw e r to th e

S econd Am ended S um m ons and C om p la in t, w h ich den ie d th e re le van t a lle g a tio n s and

a sse rte d e le ven a ffirm a tive de fe n se s and c ro ss -c la im s aga in s t A on R isk S e rv ice s

N o rth e a s t, In c . fo r in d em n ity . U nde rw rite rs a lso se rved an Am ended T h ird -P a rty

C om p la in t a g a in ~ t S h im ano v .

O n D ecem be r 2 0 ,2 012 , th is C ou rt is su ed a D ec is io n and O rde r d ism iss in g

P la in tiff 's S e cond C ause o f A c tio n fo r b ad fa ith b re a ch o f a n In su ra n ce P o lic y . T h is

i,"

I

C ou rt a lso g ra n te d U nde rw rite rs ' sum m a ry ju d gm en t m o tio n b y D ec is io n and O rde r

d a te d June 26 ,2 014 . P la in tiff n ow file s th e in s ta n t m o tio n see k in g to re a rg ue th a t
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D ec is io n a n d O rd e r.

It is w e ll s e tt le d th a t " [m ]o tio n s fo r re a rg um en t a re a d d re s se d to th e so u n d

d is c re tio n o f th e tr ia l c o u rt w h ic h d e c id e d th e p r io r m o tio n a n d m ay b e g ra n te d u p o n a

sh ow in g th a t th e co u rt o ve r lo o ke d o r m isa p p re h e n d e d th e fa c ts o r law o r m is ta ke n ly

a rr iv e d a t its e a r lie r d e c is io n ." Viola v. City of New York, 1 3 A D .3 d 4 3 9 (2 d D ep t.2 0 0 4 );

C a rr illo v . PM R ea lty G ro u p ., 1 6 A D .3 d 6 1 1 (2 d D ep t. 2 0 0 5 ); McNeil v. Dixon, 9 A D .3 d

4 8 1 (2 d D ep t.2 0 0 4 ). A m o tio n to re a rg u e is n o t to a ffo rd a n u n su cce ss fu l p a rty w ith .

a d d it io n a l o p p o rtu n it ie s to re a rg u e is su e s p re v io u s ly d e c id e d , o r to se t fo r th a rg um en ts

w h ic h d iffe r in su b s ta n ce from th o se o r ig in a lly a rtic u la te d . M cG ill v . G o ldm an , 2 6 1

A D .2 d 5 9 3 (2 d D ep t. 1 9 9 9 ); Woody's Lumber Co., Inc. v. Jayram Realty Corp., 30

AD .3 d 5 9 0 (2 d D ep t. 2 0 0 6 ); Gellert & Rodner v. Gem Cmty. Mgt., 2 0 A D .3 d 3 8 8 (2 d
~ . . .

D ep t. 2 0 0 5 ).

P la in tiff a s se rts th a t th e C ou rt o ve r lo o ke d o r m isa p p re h e n d e d th e p la in a n d

u n am b ig u o u s la n g u a g e o f th e p o lic y a n d th e w e ll-s e tt le d p r in c ip le s o f in su ra n ce

co ve ra g e a s th e y p e rta in to p o lic y co n s tru c tio n . P la in tiff c o n te n d s th a t th is C o u rt p la ce d

u n d u e em pha s is o n th e R is k D e ta ils a n d om its th e C o ve r se c tio n o f th e p o lic y , w h ic h

co n tro ls . P la in tiff c o n te n d s th a t th e R is k D e ta ils o f th e p o lic y co n ta in s n o la n g u a g e

'T •

re q u ir in g th a t th e jew e lry m u s t b e ke p t w ith in th e B an k o f Am e ric a S a fe D epo s it B o x fo r

th e p r im a ry lim it to a p p ly . P la in tiff a rg u e s th a t th e R is k D e ta ils a re p a rt o f th e "p la c in g

s lip " , w h ic h is a n o u tlin e o f th e te rm s o f a p ro p o se d co n tra c t o f in su ra n ce fo r

u n d e rw rite rs w ho a re in te re s te d in su b sc r ib in g to a fu tu re p o lic y to b e is su e d th ro u g h

L lo yd 's o f L o n d o n . P la in tiff a s se rts th a t th e re is n o lo ca tio n lim ita tio n in th e C o ve r
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se c tio n o f th e po lic y and a lso u ses the L lo yd 's w ebs ite to advance the a rgum en t.

T he R isk D e ta ils p ro v is io n o f th e P o lic y p ro v id e s :

SUM IN SURED : 1 . U SD 2 ,494 ,831 anyone lo ss in re spec t o f schedu le d

jew e lry kep t w ith in a S a fe D epos it B o x lo ca ted a t:

B ank o f Am e rica

433 B os ton P os t R oad

P o rt C hes te r, N Y 10573

2 . S ub -lim it fo r E xc lu s io n B o f U SD 750 ,000 anyone

lo ss ..

T he E xc lu s io n P ro v is io n p ro v id e s :

E XC LU S IO NS

Th is In su ran ce does no t co ve r:

* * * '*

B . Loss o f o r dam age to jew e lry o r w a tches un le ss su ch item s a re :

( i) b e in g w o rn o r

( ii) b e in g ca rr ie d b y hand unde r th e pe rsona l supe rv is io n o f th e in su red

, o r

( ii, i) d epos ite d in a bank o r lo cked sa fe , u n le ss th e in su red is s ta y in g a t a

ho te l o r m o te l w hen such item s a re kep t in th e p rin c ip a l sa fe o f th e

ho te l o r m o te l.

P la in tiff co n tends tha t an y lo ss w ith in E xc lu s io n B is sub je c t to th e sub -lim it

w h ich is fo r E xc lu s io n B and the re fo re fo r an y lo ss unde r th e po lic y fa llin g w ith in

E xc lu s io n B , th e $750 ,000 sub -lim it w ou ld app ly and any lo ss fa llin g w ith in an y

excep tio n to "E x~ lu s io n B ", is sub je c t to th e m a in po lic y lim it. P la in tiff fu rth e r con tends

tha t th e P la in tiff '("a s robbed w hen she handed ove r th e jew e lry to S h im unov because

he had a la rcenous in te n t and the re fo re , th e lo ss o ccu rre d a t th a t p o in t, w hen the

jew e lry w as be in g ca rr ie d b y hand unde r th e pe rsona l supe rv is io n o f th e in su red ,

c re a tin g a ques tio n o f fa c t.
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L a s t ly , th e P la in t if f a s s e r ts th a t if a p ro v is io n , p ro v id in g a n e x c lu s io n o f c o v e ra g e ,

is am b ig u o u s , it m u s t b e re s o lv e d in fa v o r o f th e in s u re d a n d a g a in s t th e in s u re r w h o

d ra fte d th e c o n tra c t. P la in t if f c la im s th a t th e p o lic y h e re d o e s n o t c o n ta in a n e x c lu s io n

fo r lo s s o c c a s io n e d b y th e d is h o n e s t a c ts o f a p e rs o n to w h om th e in s u re d e n tru s ts th e

in s u re d p ro p e r ty . P la in t if f s ta te s th a t if U n d e rw r ite rs in te n d e d th is e x c lu s io n , th e y c o u ld

h a v e m a d e th a t in te n t io n c le a r a n d s in c e th e p o lic y is s ile n t in th is re g a rd , E x c lu s io n B

is n o t a p p lic a b le . '

U n d e rw r ite rs o p p o s e s th is C o u r t g ra n t in g th e P la in t if f le a v e to re a rg u e , b u t th e

C o u r t w ill g ra n t th e P la in t if f 's le a v e to re a rg u e a n d a d d re s s th e P la in t if f 's a rg um e n ts .

P la in t if f 's a rg um e n ts th a t th e C o u r t p la c e d u n d u e em p h a s is o n th e R is k D e ta ils

w h ile om it t in g th e C o v e r a n d th a t th e R is k D e ta ils is p a r t o f th e p la c in g s lip , a re w ith o u t

m e r it . T h e R is k D e ta ils a re o b v io u s ly a p a r t o f th e p o lic y a n d a re n o t s im p ly p a r t o f a

p la c in g s lip a s c la im e d b y th e P la in t if f . T h e te rm s o f th e p o lic y w e re n e g o t ia te d b a c k

a n d fo r th a n d th e e x c lu s io n s w e re s p e lle d o u t fo r th e P la in t if f 's re p re s e n ta t iv e .

" In re s o lv in g in s u ra n c e d is p u te s , w e lo o k f irs t to th e la n g u a g e o f th e a p p lic a b le ( ;

policies," Fieldston Prop. Owners Assn., Inc. v. Hermitage Ins. Co,] Inc., 16 N.Y.3d 257, ;'

2 6 4 , 9 2 0 N .Y .S .2 d 7 6 3 , 9 4 5 N .E .2 d 1 0 1 3 (2 0 1 1 ) . " I f th e p la in la n g u a g e o f th e p o lic y is I

d e te rm in a t iv e , w e c a n n o t re w r ite th e a g re em e n t b y d is re g a rd in g th a t la n g u a g e ." ( Id.)

"U n am b ig u o u s p ro v is io n s o f a n in s u ra n c e c o n tra c t m u s t b e g iv e n th e ir p la in a n d
}

o rd in a ry m e a n in g , a n d th e in te rp re ta t io n o f s u c h p ro v is io n s is a q u e s t io n o f la w fo r" th e

. /

c o u r t ," Vigilant Ins. C o . v. BearSteams Cos., Inc., 1 0 'N .Y .3 d 1 7 0 , 1 7 7 ,8 5 5 N .Y .S .2 d

4 5 , 8 8 4 N .E .2 d 1 0 4 4 (2 0 0 8 ) .

I

T h e C o u r t 's re a d in g o f th e p o lic y is th a t th e je w e lry is c o v e re d fo r $ 2 ,4 9 4 ,8 3 1 ifo r
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anyone loss if the jewelry is kept in the specific Bank of America safe deposit box. If

the jewelry is not in that safe deposit box, then the sub-lim it for Exclusion B of $750,000

for anyone loss applies and the lim its in Exclusion B are that the jewelry is not covered

unless it is

(i) be ing Worn

(ii) be ing carried by hand under the personal supervis ion of the insured

or

(iii) deposited in a bank or locked safe, un less the insured is staying at a

hote l or mote l when such items are kept in the principa l safe of the

hote l or mote l.

The policy has two sums insured and th is is clearly sta ted in the policy and not

ambiguous in any way. The first sum is for $2,494,831 and the second for $750,000.

Any loss when t~e jewelry was not in the safe deposit box, is excluded from coverage,

unless (I), (ii) and (iii) o f the-exclusions apply. The fact that the Cover of the policy does

not refer to the lim ita tions, does not make the R isk Deta ils inva lid . The lim ita tions are

included w ith in the policy and are to be read in conjunction w ith the Cover.

The L1oyd:s website is of no consequence to the terms of the policy in th is case
)

and is not b ind ing on th is Court. Further, it does not create an issue of fact in

deciphering the policy. As stated above, th is Court has read the policy as Bank of

America creating" a lim ita tion on coverage and the sub-lim it to Exclusion B to be

applicable when not in the Bank of America vault and there are anyone of the three

exceptions delineated.

The abseAce of a dishonest entrustment clause is not va lid argument e ither for

find ing an issue of fact. The parties negotia ted the terms of the policy and included the

terms they wanted to include in the policy. This Court cannot now second guess the
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term s and determ ine that a specific term should have been included. Additionally, it

has, not been determ ined that there has been a dishonest entrustm ent, since Shim anov

claim s to have returned the jewelry to the Plaintiff and the Plaintiff's case against

Shim anov is still pending.

Based upon the plain m eaning language of the Policy, the item s were not being

worn and Plaintiff could not have been wearing them when she handed them to

Shim anov in a bag. Further, the Plaintiff voluntarily handed the jewelry over to

Shim anov and relinquished physical dom inion and control to him , w ithout notification to

Underwriters. The item s were neither lost nor m isplaced. Therefore, the Plaintiff ceased

to personally supervise Shim anov's carrying or handling of her jewelry as soon as she

watched him walk away w ith the jewelry. W hether Shim anov had a dishonest intent or

not is irre levant in this sum m ary judgm ent determ ination, since such handing over of

the jewelry, was hot covered by the Sum Insured (2) sub-lim it of the policy.

P laintiff has failed to set forth evidentiary proof establishing the existence of a

m ateria l issue of fact. Therefore, the Court adheres to its prior Decision and O rder

granting sum m ary judgm ent to Underwriters.

The parties are directed to appear befo're the Th~1 Readiness Part on M arch 17,

,
2015. To the extent any relief requested in M otion Sequence 4 was not addressed by

I

the Court, it is hereby deem ed denied.

The foregoing constitutes the O pinion, D

1

Dated: W hite P la 'ins, New York

January) 3, 2015

9

and O rder of the Court.

~ cJ..~
HO N. SAM D. W ALKER, J.S.C .
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