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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA " §*
TALLAHASSEE DIVISION @\2.

S
MARY W. COLON, Trustee, \,§)

Plaintiff, (?%

VS. Case No. 4:12¢cv101-MCR/CAS

DARRYL STRAWBERRY, et al.,

Defendants.
& '
®(} ORDER
This case was referred b ief United States District Judge Casey Rodgers for

a status conference and to establish i%e line for resolution of the remaining issues."
Doc. 56. Three issues remain outstanding%he sale of Darryl Strawberry’s deferred
compensation, (2) distribution of the proceeds %he sale, and (3) the amount of

attorney fees which should be awarded to the Mets. . 55. Sterling Mets, L.P. [the

"Mets"] filed a renewed motion for attorney fees and cost§ @April 23, 2014. Doc. 62.2
O

?

! Previously, the motion for partial summary judgment, doc. 33, filed by the
Internal Revenue Service ("IRS"), was granted, doc. 47, and a default judgment was
entered in favor of the United States of America. Docs. 53, 54.

2 This Court previously ruled that the federal tax liens for Darryl Strawberry's
% and 1990 federal income tax liabilities have first priority, "but such priority does
n \gtringuish the Mets' right to seek reasonable attorneys' fees and costs should any
surp unds be available after satisfaction of the IRS's tax lien." Docs. 45, 47.
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The Mets seek fees of $83,911.50 and costs of $5,225.15. Id. Th@ 'tefl States filed
a response titled, "Opposition By United States to Sterling Mets, L.P.'s ﬁ@n for
Attorneys' Fees and Costs," doc. 63, on May 7, 2014. Doc. 63. The respons®e@
contends that Sterling Mets is not entitled to any attorney fees and costs, doc. 63 a‘(ﬁ/P
that the request includes activities unrelated to an interpleader which should not be O
.

compensable, /d. at 13, and the fee is excessive. Id. at 14. Thereafter, the Mets filed a OO
reply which deems the opposition filed by the United States to be a "counteroffer" ‘/;2
pursuant to the proc@ur s of N.D. Fla. Loc. R. 54.1(E)(4) and which accepts a
counteroffer in the amounfof $75,833.00 and costs of $5,225.15. Doc. 66. In the
alternative, the Mets request t@ its motion for attorneys' fees be considered
unopposed and overrule any objec{iahé, Id. As noted in the prior Order, doc. 67, the
issue of attorneys fees must be deferred/a@'l sale of the property and a determination
that surplus funds exist after satisfaction of t@\}?} lien.

A motion has been filed by the United State ntry of Order of Sale. Doc. 68.
The motion and proposed order has been agreed upon by the Trustee, the United
States, and the Mets. The Mets separately filed a notice of n@/%)position to the
motion. Doc. 69. The motion for entry of Order of Sale is Granted. The parties shall
file an updated Status Report on or before September 2, 2014.
() Accordingly, it is
®@ ORDERED:

\Zj}) The parties shall file a Status Report by September 2, 2014.

2.@&5\9 on the request by Sterling Mets, L.P. for attorneys' fees, doc. 62,

remains DEFEQ&D.
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3. The motion for entry of order of sale, doc. 68, is GRANT\E%?)

4. Darryl Strawberry is indebted to the United States for 1989, 1\5%92003, and

2004 federal income tax liabilities. ®@
5. The United States has valid and subsisting federal tax liens against all (?/p
property and rights to property belonging to Darryl Strawberry, including Darryl O
.
Strawberry's right to receive monthly payments under the Darryl Strawberry Deferred OO
Compensation Agreement, Addendum III to Uniform Player's Contract Dated March 12, ‘/b

1985, executed on l\/@%c 12, 1985, by Darryl Strawberry and Doubleday Sports, Inc.
(predecessor in interest c@terling Mets, L.P.) (the "deferred compensation
agreement"). A copy of the dd@rred compensation agreement is appended to this
order as Appendix 1, and a copy o@s\fhedule of the payments due under the
deferred compensation agreement is aﬁ@@ed as Appendix 2.
6. Federal tax liens encumber Darryl @@berw‘s right to receive payments
under the deferred compensation agreement. /p
7. The federal tax liens have been foreclosed agajnst Darryl Strawberry's right to
receive payments under the deferred compensation agreeme@%d that right is ordered
sold pursuant to Title 28, United States Code, § 2004.
é\/ﬁ 8. The Internal Revenue Service ("IRS") Property Appraisal and Liquidation
®() Specialists ("PALS") is authorized to offer Darryl Strawberry's right to receive payments
Q&Q{]der the deferred compensation agreement for public sale and to sell that right.
\@\8'9. The terms and conditions of the sale of Darryl Strawberry's right to receive
payment@x@er the deferred compensation agreement are as follows:

R
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a. The sale of Darryl Strawberry's right to receive pa%ts }Jnder the

deferred compensation agreement shall be free and clear of the interesfééj all parties

to this action. Accordingly, and notwithstanding the reservation of rights refe@e@é in

paragraph 11, all liens or other claims, of any kind, against the future ongoing streaﬁ%

monthly deferred compensation payments will be extinguished, with the exception of O

the forthcoming monthly payments to the purchaser. ) OO
b. The sale shall be held on-site at a location to be determined by PALS, ‘/;2

and PALS shall also gér it mail-in bids;
c. The PA @hall announce to the public, and the United States shall

provide specific notice to Sterl(@ Mets, L.P., Mary Colon, Trustee, through counsel,

and Darryl Strawberry, of the date ‘QE \Zti.me for the sale;
d. The minimum bid for thQ&e shall be $550,000. If the minimum bid is

not met or exceeded, the PALS may, withou@\;fber permission of this Court, under the

terms and conditions in this Order of Sale, hold a%ublic sale of Darryl Strawberry's

right to receive payments under the deferred compensatign agreement, and may

reduce the minimum bid. O
e. Notwithstanding the order of the bankruptcy court sealing the deferred

é (5 compensation agreement between Darryl Strawberry and Doubleday Sports, Inc.
®() (predecessor in interest to Sterling Mets, L.P.), PALS may disclose the contents of the
Qgeferred compensation agreement to potential bidders in whatever manner PALS
d@?g appropriate or necessary to market the property and facilitate its sale.
@@‘ A deposit with PALS in an amount of twenty (20) percent of the bid is

required with%ﬁg cceptance by PALS of the high bid.; the deposit will be in the form of

Case No. 4:120v101-MCR/CA©
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a certified or cashier's check payable to the Clerk of the United Sta\g?is'trict Court for
the Northern District of Florida. PALS shall promptly deliver the deposi?{ e Clerk of
this Court for deposit into the Court's registry. ®@
g. The successful bidder(s) shall pay to PALS the balance of the purcﬁﬁ%
price for the right to receive payments under the deferred compensation agreement O
within sixty (60) days following the date of the sale, by a certified or cashier's check ) OO
payable to the Clerk of the United States District Court for the Northem District of ‘/;2
Florida, and PALS srgu romptly deliver the final payment to the Clerk of this Court. If
the bidder fails to fulfill t i@girement, the deposit shall be forfeited and shall be
applied to cover the expenses@ the sale, with any amount remaining to be applied to
the liabilities of Darryl Strawberry a@\sgl,ue herein. In that event, the Clerk shall
distribute the deposit as directed by the%d States. Darryl Strawberry's right to
receive payments under the deferred compeﬁ%ﬁ}‘yn agreement shall be again offered
for sale under the terms and conditions of this Or‘a%Sale or, in the altemative, sold
to the second highest bidder. .
h. The Clerk of the District Court is directed to a t the proceeds of the
sale and deposit it into the Court's registry for distribution pursuant to further order of
é\/ﬁ this Court.
®() i. The sale of Darryl Strawberry's right to receive payments under the
Qgeferred compensation agreement shall be subject to confirmation by this Court. On
co?ﬁgﬁation of the sale, the PALS shall execute and deliver to the purchaser its
assignm@ggnveying the right to receive the monthly payments under the deferred

compensation’%?ement. On confirmation of the sale, all interests in, liens against, or

Case No. 4:120v101-MCR/CA©
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claims to the payments under the deferred compensation agreemé? e discharged

and extinguished except for the Purchaser's right to on-going payments\{@eunder (i.e.,

360-month period that commenced January 2004). Any claims or liens by the Uni

the monthly payments reflected in Appendix 2 for the months remaining in tr@@ E

States, Sterling Mets, L.P., or Mary W. Colon, Trustee shall attach to the sale proceedsﬁo
j- The sale of the Property is ordered pursuant to 28 U.S.C. § 2004, and is ) OO
made without right of redemption. @
10. Pending t@é sale of Darryl Strawberry's right to receive payments under the
deferred compensationé@ement, and until the assignment of that right is delivered to
the successful bidder, Sterling@ets, LP, shall continue to direct the monthly payments
under the deferred compensation a@%;ment directly to the Department of Justice for
application to Darryl Strawberry's 1989 %990 federal income tax liabilities. Within
thirty days following confirmation of the saleﬁ%eiguccessful bidder shall provide to
counsel for Sterling Mets, L.P., the name of the pﬁg@and information sufficient to
allow Sterling Mets, L.P., to direct payment to the payee.
11. After the Court confirms the sale of the property, tife)sale proceeds shall be
distributed pursuant to further order of the Court. All parties to this action reserve all
é\/ﬁ rights with respect to claims of priority and entitlement as to the sale proceeds from the
®() deferred compensation agreement without prejudice to any party's legal claims or
®&§efense, all of which are expressly reserved.
\@\8'12. The United States is directed to serve a copy of this order on Darryl
Strawber@&well as subsequent notice of the sale. Failure of Darryl Strawberry to

R
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object to the procedures set forth in this Order within ten days of s% will constitute

o

13. The Clerk of Court shall return this file upon receipt of the update@@t S

waiver of any such objection.

Report or no later than September 2, 2014. \’%
DONE AND ORDERED on July 15, 2014. O
®

o

S/ Charles A. Stampelos @
CHARLES A. STAMPELOS
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT FO
NORTHERN DISTRICT OF FLORIDA \2.

TALLAHASSEE DIVISION
Q
MARY W. COLON, TRUSTEE, ) @(?
) Case No. 4:12c¢v101-MCR/CAS (?
Plaintiff, ) /b\
) O
V. ) .
) Q
DARRYL STRAWBERRY, et al., ) O @
)
Defendants. )
v )

(&PPOSITION BY UNITED STATES
TO MOTI R TEMPORARY RESTRAINING ORDER

Q

The United States of Americ%%@os?s the Emergency Motion for Temporary Restraining
Order [doc. 84] filed this morning at 9:00\{@y Lisa Strawberry seeking to delay the sale of
Darryl Strawberry’s deferred compensation. The@e is scheduled for today at Noon Eastern
time. "? 0
The motion is without merit for a number of reasons’.O
.
First, there exists a statutory bar to the relief Lisa Strawbe@(%eks. The Anti-Injunction
Act, 26 U.S.C. § 7421(a), states that “no suit for the purpose of restraiﬁg the assessment or
collection of any tax shall be maintained in any court by any person. . ..” There are statutory
and court-created exceptions to this statutory bar, but none of them applies here. See Enochs v.
Williams Packing & Navigation Co., 370 U.S. 1, 7 (1962) (injunction will issue only if there as
“@\?cumstances” under which the United States would prevail, and equity jurisdiction
otherwi g).
L5
{7
o
O

<
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Second, there is no likelihood that Lisa Strawberry will prevail or%laim to a portion

L4

of the deferred compensation because her interest in the deferred compensation&vﬁﬁ extinguished

pursuant to a bankruptcy settlement between the trustee of her Chapter 7 bankruptq@@and

Sterlings Mets, L.P., as shown by Exhibit 1. (?,?

Third, even if Lisa Strawberry had an in rem claim against the deferred compensation,%
there is no irreparable harm in allowing the asset to be sold and the proceeds of the sale * O
distributed according to a further order of this Court, as contemplated in the Order of Sale. O@

Fourth, staying the sale will cause great harm to the United States. The IRS specialist has
advised counsel that at lefé bidders have flown in to Chicago to bid on the asset, Itis
unlikely that interest in the sale(@continue after a last-minute cancellation.

WHEREFORE, the Court sh%ent the motion for temporary restraining order.

\2’
?%YN CIRAOLO

Pri /§;puty Assistant Attorney General
s/ Philip le

PHILIP DOY

Trial Attorney, Fax Division
U.S. Department 6f Justice
P.O. Box 14189
Washington, D.C. 200%
202-514-9673 (v)

202-514-4963 (f)
Philip.A.Doyle @usdoj.gov
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Q

CERTIFICATE OF SERVICE ~ “<§»

I hereby certify that on this 20th of January, 2015, I electronically filedxgﬁé foregoing
document with the Clerk of Court using the CM/ECF system, which will send nofification of
such filing to the following:

David K. Minacci ‘(?
Smith, Thompson, Shaw & Manausa, P.A. (?

3520 Thomasville Road %

4th Floor
Tallahassee, Florida 32309 ° Q
Nathan A. Adams, IV O@

Holland & Knight, LLP
P.O. Drawer 810
Tallahas@%’loﬁda 32302

And by first-class me@to:

2

Christopher Darden ®®

11500 Olympic Blvd.

Ste. 400 \2 O
Los Angeles, CA 90065 ®
/s/ P%ovle

PHILIP E
Trial Attor
United States rtment of Justice, Tax Division

o

?

S

63%7
%
o :
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L DAVID B. WRINSTHIN (State Bar No, 082881)
LEONARD PENA (State Bar No. 1528%3)
2l WEINSTRIN, EISEN. WERISS & ROTHSCHILD LLP
1995 'L;Dmur', Pork Kast, Buite 1150
1Y Los Angeles, f"d]J[Otmd Yo0G7-2712
Teleplione (J 10y 2039303
4§ Facsimele G107 202-8110
Sl Afrornesa for Carolyn A, ﬂ:}fe,
Chapter 7 Trustes. :
i ir . ).
! - . S ; M‘.:—rh‘ ]®
3 L 1\1] 51 S %’i Lb 13; 3lel:':iE{LLF?"I‘{ " COURT ! . 2% A ["
i é\é (._'E“‘JTR &L DISTRICT C]-T' CALTRORNLIA }ﬁ*a&?”" TRA o
. ) . Y ——— "‘I 1 I""‘-.‘_,..,_.____‘_
1y ®() 108 ANGELES DIVISION
L @
P20 Thre @ | b DBk No. LA 98- HIRT- F"I."
. ) ¢ ) [Chapater 7]
i3 LI‘“;!—‘& M E}’l"ﬁfﬂ"ﬁ[{[*l R'.‘f. ‘2 T
- D 4 DRelated to Ady. No. LA 01.02538 ()
4 D btm ®]
15 . ; \/fb PR GRANTING TRUSTERS
: TID‘*-T FPOR ORDER: (O APPROVING 4
16 ) ROMISE OF CONTROVERSIES %
. : 3 -W l BOT CAPITAL . .. ;
17 v CORE LATION; NADINE HOL DTNGL_:- i
) o INC O [o]“f 3\]4—1 l’lU NAL BANIL AS 3
8 T CURTODIAN FOR ROBEET MURPHY
| ) ROLLOVE s (FARGOLYE
Lo 1 PROTAICTT J METSL
) 1 RETIREM T‘ RUST; HARRY AND
amn VA POLL GRANDOHIIDRRNS
} "I"HU S1 Na. 1_: SPLLTEE LG FAMITY
2l po INVESTAMENT PARTNERSIHIE; TRUUST
b CORPANY OF ANBEHICA: NORRLA
® _ 22 Y MBEADE KOCH FAMILY TRUST AN
(} v BTERLENG METS, L.P.; ANDH 2.
@ 23 3 APPROVING FORBM OF STTLEMENT
VAGREEMENTS ANTY AMUTTUAL,
% g GENERAL RELEASTES
23\‘\ . ) .
v O@ ,,,,, wrrnr —mimame ) O HEARING REQUITERI]
]
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Wi ‘%
E-{';:ﬁ]ujmgéﬁi[:&l; SR N R | O
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| Q&a /{[W ’fﬁ’ﬁﬂ;‘\ﬂm_[ﬂ'f;\utffﬂhf“"f%&;c__ﬂ;ﬂ'm,-:-a——f—ﬁx

O May 27, 2008, Carclyn A Dyve, Ch ap’t:r:r_ T Trusleo ("Tru@@ throwgh her

oS ]

3 counselof record sevved a Notice of Trustee’s Motion for Grder ( i) __{.:!Lpp?'pt@f' -
.Ilj 2

i

Comnpramise of Controversies with Cabot Capitol Corperation, Nadine Holr %
SH City Nedonod Bank as Custodion for Robert Murphy Bollover TRA: Gargolye O

6| Productions Linited Retirement Trust; Harry and Eue Poll Groandchildren's Trust o

Q

TN Moo by Swdlgburg Family Investment Partrership; Trust Company of America, Norme O
Bl Meade: KEoch Hamily Trust and Sterling Mets, L. P.; and (2) Approving Farm of @

91 Settlement Agrogments and Mutyal Generel Releases "Notice™) on all interested parties

—
o=

purzuant. to _I?eclfél gu.lg‘. af }_}ank:uptn_j,_f Procedure 90713 and Local Bankruptoy Rule

Ny soisugnan. S | |

12 =atd Notien ww@;@ x*-'i_1'}r= the Court on July 1, 2003, The rl';'uﬁtm'ﬁ Matton for
13 F Chrdder (1) Approving Com pmﬁze of Cantroversizs with Cabot Capital Corporadion;

14 Nadine Holdings, Tne; Oty Naitodg! Bonk on Custodion for Rolart -ﬁr:'f;!ﬁ'j‘.i-‘t&}' Rolloiar

end Fruuty Hoarry and Koo Poll

&7

15| IRA; Creogolve Produciions Limited Re

16 '_{frr:t-r;--;ﬂ_:hﬂdr'ﬁﬂ ‘s Trast No. I; Salizburg Fa dnvestment Purinership; Trust

v Company nf America; Norme P%"fmde; Koch Fa%'msi erved Sterling Mets, 1P and
15 f. 3}'.%11311?!?’:'.01.@?:-5'? Féar_‘m.:éf Seff_ﬂmrt{?nt Agreements wud Mutual General Raleses (":';r'lﬂtiﬂll":l

191 was filed with the Courl do duly 1, 2008, O

20 -+ The Notico stated thot any party with an 1}bjec1jﬂ-ﬁndffur FeUE-INg o

i
{

A | heﬁr_ing must seeve and ile with the Coart a writion response within 16 dava of the
22| date ol service the Wotize wag rerved on adl parties. As evideneod by the Declaration of
() 23| feonord Peta Be Non-Dpposition T Tru;siée s Motten For Order: (1) Approving
@G{—? Compromiae rﬂ Oantroverates rorth Cohot Cranited Corporoiion: Nodine I:TGI(.EI'!.'.E:_-:., Ine
Q Clly Noational Bank as Cuatodion for Roberf Murphy Rollover TRA; Gorpolye
26 P@rﬂuctmﬂs Fimited Retirement Trust; Harry ond Sva Poll CGrandohildren’s Trest No.
urg Fanily Investment Portrership, Trust Company of Americo; Novma

| %5
28 ﬂfemdﬂ;%l‘l‘zﬂﬁii}' Trrist and Slerling Mets, LP, cnd (2) Approving Form of

[CRTTN A O8N [EN AT R | ‘0 ;
TIENLL e ) o . O S

| ) OO@
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‘::uaffemmr 1gwemf=m-a it J‘qut.rm. {rrm torl Felegses (! l}mldrulm\g /B_led wirh the
s Dourt, there g ono uuuLamhng uh;u 2o b the "ﬂ{‘rmn A 4 neither Ll{,% e 107 hor

counsel received a requeel for ltcaring vn the Mution. (?

Bused upon the Notiee, Mnfmn and the DF{'EH ration aind thore }JLHIL%

unresolved objections tn {ht, Mmtmn Bl MY ruquul For heuring thereon, and due detd
[ ]

miequam notice having been given to il mtm{tﬁmd parlic: and the Court having
congidarad al] papers Iled and pruueéiﬁnga had herein and [:-.th{%t'”ﬁ*ise ey [ally
informed and gangd cause émw“ﬂ‘fﬁ; thorafor, o -

ITIS @\%EH‘E ORDERED, EDJ UT)GEI] ARD DECRELD:

i‘hﬂ Trustee's Motion for Order (1) Approw urg Compromise of

Coniroversies M@ Cabot {L’a;'rrlf._{x! {Tf:r'pu.*'u:'-idn; Nedinee Holdings, Inc.; City

'f';-"r:u?i;:rn-r:t-l Bank: s Iﬁi&n for Robert Murohy E{}EIO‘JE# FTRA, (_r‘r.:r'.sg-j.{",-'e;
| .Pr'ua:im:a‘-iun-s Limited 1 EJ: srrerd Lrusty Harry and Bua PDH Grandehildyen's
| Trust Noo £ Saltzborg }wuu fnvesiment Forinershin: '.T. ‘r.',m{- Clonrany of
A cnu.z, Norma Meade; ﬁum‘é

35 Truat and Sievling Meis, {5 rmd {5}
i

CApproving -Ff:f'm of Suttlement Agree :> and Mutual General heims&s is
gi‘antml;

] ML - Maesmdmele DloddToam e A e o v e mam b AW wadbunn T IV ann ad
L 100 |V LLAALEFLS 7 L ies LI BRSNS Rt Ll Ll SRR L) LRI AT L

City National Bank, ss custodinn for Rebert Murphy Bollover TRA, (rargovle
Produclions Linaled Retirement Trust, Ilary and Eva Poll Craedehildren's
Trust No. 1, Saltzburg Investinent Partnership, a general partneeship, Trust

Company of Amenca (successor cuglodian for Transcorp) as custodian for

234, ) James A Brinton No. 37607, Naney J. Falm and Noviva Meade and the Koch

mhomes T IS T LEA Lol =l
LR Y| B BT R P )

%

% The Trusgtees Setilemeni Agreament and Mutual General
B‘% woith Sterling Mete, P, [kia Sterling Douhleday BEaterprizes, L.,

Family Trust, which e alinched hereio as Wxhibit "1% 1s approved;

M.

o

<

and as doan zorvicing agent fov Nading HNoldings loe, o Libering corporation,

Q3
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Nadine 'Hﬁlr.llr‘_ip;s, Ine., o Liberian corporation, City Nation ng, ac
custodian for Rokert Murphy Rollover IRA, Gargoyle Productio

Betirernent Trirst, 1larcrey and va Poll CGrundchildren's Trost Ne, 1,05

~ {#ueeessor custodian for Transcorp) as sustodian Jor James A Brivon No,

HPPTUY el el _
4, ®

HEBECESHULY L0 eiﬁg :
FLl.'hE}'.%H by ﬁrﬂﬂ@ﬁtdiﬂ@&vd Lhve v, Cabot Capital, of al | cozo no, LA DT

Q
Q
%

R5IR-RL

: _ &
ELLEM CAREOLL

P Ep
il .

LEboay :;:! ﬁ \Jfr:?f;?\%

e

(INE
"0

?

5
Q @\/?
Y
%

Cahot Capital Corporation, a California corporation for itself and as loun

Thalrustee is autherized to execute any and ail documrents

J pwner and operater of the New York 3Mets Natisnal ]'A?ug)\?‘busebuﬂ tranchise,

P@g? 1tel

%?{" hurg
Investment Parivership, a General Pavinership, Trust Comprany of .-“uﬁj@

BT657, Napey . Palm and MNorma Mende and the Koch Family "Prusl and

st—_zr\-'inizq agent for the Lenders, which is attached heveto ag Fixhibit 2" 15

fe the Bebtlament Agreemants, including dismissing the

STATES BANKRITPTCY JUDGE

Iiﬁ?@ RAPLE RILENTARROLL,

:
|

€

)
O

?




Case 4:12-cv-00101-MCR-CAS Document 85-1 é\ﬂﬁd 01/20/15 Page 5 of 16

S

s

N

1. Lisa M. Strawherey fthe "Deltar™ filed a poelition Lor reliel uxtl@

Q

Chapeor 7 of Fitle 11 of the Vnited States Code an Novembor 20 19498 {the "Petal?

Date™, bankrupioy case N, LA 99-H006T-EL ' %

2. Carolyn & ve s the duly appointed and actine Clhapler ¥ Trasteo of O
[ ]
the Debtor's bankrupley estate {(the "Harate™) OO
3. The valy assed in the Deblor's Wstate s a fifty (%) percent tnkercsl in @

the Dehtors [urmer hudbandts delerred compenazation plan 'Plan™ valaed, with

paymenis over time, at app@-:(iyai:cﬂ}- One Million Six Hondved Thousand Dollars
FS T AGO THMD (e "Halaln .-'-"L:l&‘_-r.-:t"_@G

4. PMurswant Lo the avder ﬂ@\?ﬂunluupmf Courl enbered Cheeoboer 17,
VG0, the TMan i+ not exemut bal 15 an "ith i Dankeoptoy eitate that the
Trustee may sdministor, .(?

o The Defendants aueert than they h:w{\fi&'@ andior an assipmend of

O

the Debtor's inleroet in tha Plaw lo seowre o Five Tund red JTwenty Five Thowsand
Prollar (3590 G0 loan to the Debtor. The Defendauts at:.:-ﬁr.er@%i. pursvant Lo
warious pramissory notes, the Defendautz ave now owed approximately Une Million

Diolkars {$1,600,000.000, including unpaid principal, defaclt inkerest, interest andd

attoraeys' Tees, all of which they assect ts secured by the Plan.

N r Fanl LL - F I | T T T S M e v [N T
@ i+ e Trogstor aosevis Lt e Do aadants o Lo Lhae Thahitor mon not

L4
zae:cm{-}nl by the Plan and {hal thelr purported Dens andlor assignments ol an
interegt i%l”]un are subjecl to aveidance undar the applicable fedetal and state
avilding 1‘::3Wt§$ %?f}m Defendanls deny thess alleralsons.

- g -
. —r &
[P TP B i 34 IR R CY I T T DR | O

AV L s il O -2
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7. Ty November 2, 2001, the Trustee commenced an Ad “"?TSE"'Y\),O

Proceeding againgl the Defendants, adversary case nnmber AD 01025 38. 100 @1

"Adversary 'eocecding™, b filing a Complainl that soarht e ;’11,-‘(:\].:'_1. the Uef(._'_nd;antgi(?

alleged liens andfor assigoments of the Kstate's intevest tn 1he Plan, On March 12, O
. . . . .
2002, the Trustee amended the original complaiod Lo add 2 new defendant (the O

%

"Firel Amended Compls tla.t"},

R Thes: & t%ﬂé‘{“_ﬁﬂt 15 made with roferonce to any and a l elaious of Lhe
"Frustee against the Deff &ﬂ.s alleged in tlm_.F]r.:_:i: Pxn-y‘:mia:{l Complaint, 14 s Lhe
intention nf tho Parties o cn:ﬁ%niae and seltle any and all elaios Ut may #XIET
amony and hetween Lhem arising%ﬁ‘ the Firet Amendoed Complaint and ta

o = ) .
ralease any and ’hl f:JHi_rrIH helween t_he\ﬁ;ﬁ ndanls and ihe Trustes. _ _

i The Pactioy desire to resolve ti@@’ sy Preceading i ks entively

uned agree that litigation of the Adversavy P.mc-;rfh? ﬁu!d .i'm eontly amd bave an

uneeriain ouleome.

° : '
T Under a separate agrocisent with Sleriing I\’]et@é’., lefan Slerling -
Doubieday Euterprizes, LR "Meta®) (tho "Mots Agroomoent™), whioh the Truglos is

<( sulnmoitting concurrently with this Aprerment for approval by the Bankruntey
\/§® + Conrt, the Truatne expects to recoive the sun of $814,0 1450, loss any applicable

@fﬂdﬂl"cﬂ. laxes which wilh be withheld and paid by the Mets, fram the Mews payable
m@nlj‘m 22 and the romaining one-half pavahle w 2004,

@® [n pariieular, this Agrecmont perladms to the division of the montes

antunliy n_ac?é% Ly the Trasiee recelved from che Moty botwoean the Defendunis

anl the Trustoo (% |
O o

RS BREDD el SRR edgan 3
U NHE Y EER TS ® -

o

<

S
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MOW, THEREYORE, FORVATIIARLE CONSIDERATION, the tr}{p s ant

adequacy of which are herehy acknowledped, the Pacties agroe as follews

Q
63%?
%

I1.
[ ]
TERMS OF AGREEMVNT AN LI LIASEH Q@
O
l. Incorporalion of Recitals. 02

The retit@fﬂ set forth above are not only recilals bai foem an imvepral
pirt of thiz Aprecment, abdQrs true ood correct stotements of fact and are

incorposated herein by this refeesnos.

$

2. Bankruptey Court. A’éfﬁ: oyval,

Pronapthy upon the {e:{{-‘;ﬂué@&ﬂua Agroomont and Lhe Meds
Awrevroend, Thae 'Freoston wikl file s mction am?@&nme ned: another onoroprele
proceeding with the Bankruptey Courl, whoviely tlﬁ?pﬂec— sholl request the
Bankruptey Court o approve and auiboriee the tenns :Q(. condicions of this
Arroemenl, Exeopl as ovheewise sel forth he]lnw: the Parties a@e that the riwhte,
abhgations and releass of the Parfies arising vuder ihus Ag r_'(mnuﬁam ey fieally
é \/5 condiéioned npon (a) codey of o (nal nonappealable order by the hankruptoy court
® () aporoving and aunthorizing the terms and condibiens of Bhs Agreement (Che
@" aettiment Opdar"y and (h) entry of v fnal oesappeatable order approving and
n l@{?]ﬁing the terme and conditions of the Mels Agrecmoent,
59@ l-‘_:ﬂ*_mfts.;t.%._t_f.r_f ahaot,
Ej{? The Trustes shall pay Lo Cabot, as sevvicing apent (1) 86% of the
amounk aclually r%d by the Trestoor fom The Mels (Uae "Plan Fands"); and (2)

AU RN+ Rl RO I SUPTTATIN R PRI BH w|'\,

SMIA% 3D &R . L O

<

S a0
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S

s

*
GO of suy Ltax refund the Truskee reecives from the Indernal Revenue HPF&%
relating to the ssilate's federal lacome Lax oblization {the "Lefund TPunds"). AI],@@

Funds are vefernnd dooas (Uhe "Caliot Fuands"), except for any deductions permalted

amneunts to be paild by the Tonatee te Cabot frorm the Plan Fuads and the Befund i(%

under paragraph bl The Trustee shall make payments Lo Cabot, ag providad tor ¢ O

%

above within len business days from the roceipt of the Plan Funds or thn:. R[E_l'und
Funds from the Mets, Cabol shall be responsible for distributing the (a Ml £ 111.1d5
it recelves from 1Lhe ﬂ‘rus@@n the Tnvestors, The Trestec shall have nw
reapomsibility for dLﬁh‘ﬂ}llLﬂl%ﬁﬂbﬂt Funds to any of the i}h'f;:—; Fors and will have
ne Hability inconnection thernwiths @e Frustee'a sole ohlization will be Lo deliver
) .
e Cubol Funds to ._Cahn_ﬁ. S \ZO
(k) if the 'P_»-'l_t_n_zt..-'« ht'ﬁm__‘.h the {'v!_'i}_\'.@?_,r{%f:r11p[1i, and Lhe T'mstes im*_.ur':’s
atborneys' fons and eoste nob reimburzed by the Is?tgs‘ a result of such o breach,
regavdless of whether on action against the Mets ig :.?:L(:t.u@' filed, Lhen the Trustoo
[}

will e enidbled e dedact 6% ol the culale’s aureamburaed t'&i}@ahle_ ablormeys’
Tees and eosts fram Cabot's share of the Plan Funids or (he Rei‘un@mﬁﬂ. I thnrs

13 any dispute as to the reasonablensss of the Trusten's altorueys’ foes and costs,
such digpute witl o deeded by the Bankvaptey Court, Phe Trustee will inform

sabol ol any dispute that arises with the Mets relading to the Mely Arreement.
}?@vgr, the Trustee will rebain the authority to rosolve any disputs with the Mels

Huhjﬂm.‘(@ bankruptoy coort approval.

Q
63%7
%

~ 9. o
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s

3 Avoidance and Preseryation of Lien, ﬁ{a_lr_‘_'liem:i“l_t-_-:l_f_Eﬁfr-\;ﬁx{-)

Thix pavfies further spree that the Defendanta’ lien 1s avorded to th

cixbenl of Lho Truseee's 34% shace ol {he Plan Fands resatéing from the Mels (%

Agresment and that sueh avolded lien s preserved for the benefit of the estate

®
under 11 U508 551 and the avdec approving Lhis Apresment shall so provide. O

O

The pavtics furlher apree that Tefendants lien is nol avolded to the extent of the @
Nefeadants' 66% shareél the Plan Funds and the oriler approving this Agveerien,

shall so providea ®

a. 0 Congsideration 1_t’1_1§§-_T1"u5t_ee_.

S

Within fifteen couri d a}@ﬁ.;} e an arder approving this Aprecinent az

deroribod in parap

=
-
=
i
o

P T ] T | |
 LERER LT AIESTANWE WILL

raph 7 above is {:115;::1‘::@‘&:’.511 Court'a dockst
cause Lhe Adversary Proceeding number AT {}Q‘ R0 Ly b absmissed with
projudice as to any and ath vemainiug Defondants. ﬁ?ﬁuur, the Bankruptey Court
will retain juriediction over this maller s desceribed in 13:-11‘.:11,;_-,‘1':11&11 B Lo,

4. Release by Trustes” Q)
I‘J-Hﬂhp‘t.mg Limﬁbligeuiurm under Lhis Agveeineant, 1']::?‘11];5&:\.4; herely
é wrrovocably and uneonditionally releases, acguats and forever discharges the
® () Ielendanls from any and all ehargeos, complaints, claimes, Habilities, oblipations,
@@]mmf—*ﬂ, agresments, conlroverses, damages, actions, cauzes ol aclion, swts,

ri;—;?«%?dumundﬁ, costa, losses, delds and expenses Gneluding attorneys fees and
cosle nebyaily meuered) ol any vulure whatsosver, Inewn or unbnown, suspectad or
tie e led, '{fpch are based on, velate o, refer to, or arise out of any of the

watioes or lwely se bl 1 the Tiecieals to this Arrecrsend and Eeloasze and the

X ——
W e U g g 2 odes 1031 0 el p® { / Q T - ‘2‘7’2
[HAN TR ] 15 FIETE Y O i
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S

s

Complaint’s claims arising therefrow dhat were or could have been :1%.—.-.91&6 }5'“10

Adversary Procecding agminsl the Defendants.

| S0
. Release hy Defendonts : . \/%?
Iiscepting the chhigationg under this Agresment, the Befendands 4\
hereby irvevaeally and uneonditionally release, acquit and forever discharges the * O
Trustee 1od ench and all of Ler -p reserl and former rezpective past wnd present
reprosend atives, agrenis 2(S+,rv ants, employees, atborneys, successors and aszigns, and
eardt of tham, nnd all ;wi‘é@*&rtmg by, thunugh, under or i concerD with aay of
Clrern from sy and all {:lmrg_{&!(x,)@'nplﬂ] nis, claims, lLE].".'.'J.lﬂZ-llt’-.H, tﬁ:-hg:at.mrfl_s, p_r{rmm(m,
Aagresments, controversies, da Hlél{;’Q Sdons, canses of aelion, suits, rishis,
demand .y, cosls, :lf_'.lSEES, debis and e.-:-{pm;{@jinduding avterneys' feas m_*u"l sk
;;m'.u.ali}f v ureed} of any nature ‘?-Ih}-ltﬁ-?ﬁ:‘f&l%‘ﬂl or unknown, suspected or
urn.c;u.t:;'mu‘:[,:_-r_i,,w._hi::h are based on, relate to, refer tn{?_ rize out of any of Lhe
ratiers or [ncls sel forth in the Hecitals to this .:—'!Lgfenim@;‘u;g_i_ the Prst Amended
[}
Comidamt and vlaims ansmy theretrom that were or coudd hay Sr;r:n aszertod
Lher Adversary Proceading against the Trostee, Thiz release i:t_mlt@% any rlatrns
<( faled by sy of Lhe Defendantz i this baokrapiey estaio,
\/§® H., Relcase Includes Unknowsa Claims,

()

@ The Pactiee ageee, warrant and represent Lhat if i3 within there

Cﬂ@mplati{m that they may huve cliums, causes of action, proceadings, covenants,
SIS (iffl}mnf‘ ¢, aecunns, conbroversies, debits, demands, apd differences of any type

whalsoev Pl%‘jl or unkuown, which may al any time heretofore have existed 1

0, |

r ol
— 3
LIS TR Y WA K H AT R LU Y B (RIS ud =pd )

Ball i 5 10 zm) o O S
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e

e
favor of the pacting agamst ane anothes that have been aszorfed or conld hin@

boen
asseried or could e the Tt e assecied, of which at the tiioe of the execution %@

thig dgronment they may have no knowledge; bue cach covenanls, apress, anl %
represents that this Apreeniont exrenda to all such clatms, causes of actimy, O

®
procesdings, eovenanls, sums of money, aceounds, contreversmes, debits, demands, OO
and dillorences of iy eype whotscever, existng or cccurring ol any Lme up Lo and @

ineluding the rl:at:a af tgﬁ f't;;r{aemﬁ;nt, whether or U.UL lf.n'uﬁ"n, chaimed or suspectad
Tlhez .F'arbi&::’é@hy wiulve the provigioms of California Civil Code
§ 1542 which provides as fnllm@@
"4 genetal mim!@\} s ot extend (o claims whieh the
ereditor does not know o suspocd Q@u i his favor ab the Hne of
axccrting the ralonae, which if known l@@ rensl haye Tu:.'.Leﬂé.:ll'}f

affected his subblement with Lhé dehtor” (%

4. Waiver of Claims Against Ba _r_z.:.lp_'fﬁ prﬁcx_ﬁ‘fi Lf_*
Crther than the claims crealed by this ﬁgreu.mun(f? e Defendants
urevocably walve ﬂI.l}T and all claams, whelber Dhed or not fed agaimst the
é \/5 hankraptey Eslole of Lisa M. Strawberry, case number LA 99-50067-RC,
®() . Effecimation.

@ @ - The Paxties arree bo Lake such action and execute any and alf ferkher

dotdmpdnts Lhat may be rowsonably necossary or appropriate to effactuate the

[].]:E}?iﬁi‘g@f his Agreemeﬁt.

- — DK
Bl R L 1A e 95 LA A 2
EEE TR (ER HEE R O -
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S

1L Jurisdiefiver, \2;?
Q

The United Siales Bankruptoy Court oversccing Lhe Debtor's @
Baplouptoy Case relains exclusive jurisdiction to resobve any and ol disputes i (?
pertaining to s Agreementd, including the enforcement of any of 1ks lerms. %

% . [ ]
12, Represeatations and Warrantics.

0

?

E;J.ch party hereto reprosents und_ warranis 1_:h'f.1t:
u, It, i o she has had the beoafit and ndyicc o[ indepegd&nt
counsel m connecion wﬂé&nﬁ Agroonend;

L. This Agres &t 13 executed without relinoer on any st.at:anmnt,
ripresenlating, pfmuis!er irlL']1_1I!'}f-.'L}‘HE}{S\%{!lll.‘.I‘Si‘dllLti'ﬂg, or agreement v o wor Behald
.
of any othes parey hereto o1 by or on heﬁ}élf any representalive or agent empboyod

by any af them, etlier than the matters E&Kp!'f@@t‘-w; [ueth hoerem;

u

. N promise, mducement, wndeks &di\ng_{ or agresment nof

expraszed horeln hays been made to or with any parky, ai ihis Agrecnieni conktains

®
e enlire wrelilnn agrenmend beiween the Pariies, O

i Thig Agrecmenl is Lhe produet of the efforts D@P Partica and,

ag a result, 1L will oot be construed, and ne preswmption will arize, bascd wpon who

deadled this Agrecmont:

@ 5. Mo claim or obligation referred to or releaged in this Agreemiond,

%Eiﬂfﬂ assigmied, transforred, hypothecated, pledeed, mortgamed, ov set over in
any madprer whalscever, in whole or inopart, 10 any third parson, each party to this
Agrne mnnﬁ@ e gole and exclusive right te velease all of e claims and

sbligations deser s?%ml relensed in this Agreemaent and the Defeo oy assart

R ke N EL Y IR Oy B IR [ R T TR | 9
(RO R R IFE ° AL

0

<
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s

2

L4
thitt there are no other parties thad have aointerast in Lhe lan and thﬂ}.’\{' i Lhe
worle: right to compromize all the claims describad o this Aeccement: @

f To the exlent applicable, each of the Parties has alt sOrpordte %

e amd avthority Lo perlorom its ﬂbliﬁﬂtiﬂn&: bereunder and @o consummala Phe O
[ ]
terma of thi Agreament; " OO
E. The terms of tlus f"n;’-',rl::-ﬁu:enL e 1:{1111r;lf5t.uai andk not mere @
recitals; aond <( '

h. The é@% headings fn this Asreement are inserted for

comvemensce only and shall noc z@:(:t this Agreement or sy proviziona bereof

S

13, Entirety and Amendidasnis.

Thiz Agrecment constiiing {42 full amd final apreement among i

Parfios willy respect to fhe sirdiock myblor bf.n:i@?ﬁ. ghall not be oedifiod oo

amended 1 any respect exeapt by oo wriblen ins Lrumi pressiug sueh
arnerddment or modification signed by each of the Pariieg

e

14 Vinal Accoril and Satisfaction. S0

This ﬁgr.eeﬂlc—mt and any rdeases thal may be comtained Tiercin axc

é mlended 1o be final and biodinge batween the Parvties hereto and are further to he
® () effvedive an w Tull snd tinad accord and salistaction between the Purtios to this

@%@;ﬂéﬂ ment and cach party expresaly relies on the Dnalily of this Agresnenl as o

ml}?y%?ﬁi}ﬂ, material hoetor inducing that party's execution of thia Agreomeont.,

5
Q @\/?
Y
%

o S~
LI LIS LSS0 T2 fed T B 200 el e pl® ( ~—
IR (48 ol O 111
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Q

Ph. Coverning Law.

?

Bach party aprees that this Agreement shall Be gover nLd by sl %
interpreled onder the Thniicd Statzs Bankeupley Code, ihi: Federal Rules of < i (?
Bankraptey Procedure and, whera appropriate, the laws of the State of California. 4\

£16.  Attorncys' Fees. ¢

Etarne _ O

Hach parly shall bear s oW eosts and.expem-‘.{-}s ATl ging omut of Lhe
nepotintion, execution, Jdsbivery, and perfoemance of thiz Arrcement, all procesdin 15
leading up tnthiz ﬁ-"'._.grt:::.l_:lélt aunrl the consumma i,:_i{m of all tran&qc;.inm}
condeeaplabed heeoby. F}hnuld% party hereto ingtibuze any action or procesding to
enforee any provision hercofl or for @}gges by reascn of any }ﬂ_llegﬁr] hlfé?"-.a_wh of any
provision of thas .r"ﬁ.lgmsmmnt, the pmvaih&@ arty shall be L-';xlll,ii,lr_'.gi L rece_ive such
AmIUnL Ay e C-L.m.rt m_!'.l,’r' Furige bo e .rr:fi.f_::_lLLQ@_iJ.iMWWﬁ;{E" .‘.l-.t:a and cests for the
aorvizes rendered to the prevatling party in such m{a?% procesding.

17, Noddmission of Linbility.

®
Tliees Apreement effocis the sotilement of claimy @i(_‘.]_i R _:_:rn'lf_eﬂi;_{a_{L

and nothing conlalued herein shall he construed as an admiesion @dny Larky

hereio of any hability of any kind to any other party or to any other pursun or

%
rhitity.

S

@ 15, lzecutien in (ounterparis.

[ fesutionin Gou

@ ) Thiza Agreement may be aigned in countorparts by the Puriies hareio

and qh‘)&DJL vilad and binding on eacly party as i fully {*‘{;—1{,1_1*&{] in a gingle

dociment. ‘63?

| S R R o T T KL T B | -.-u ol | !
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11, 1“1_3;_-:—_:5}1_1__[.‘_1{}}:1__“\? Fax Sionatures, ' %

Thiz Agreemont inay be signod hy fas teansmassion by the Partios

bosrolo and wleadl be valil and binding on cach parly as if executed in person. %
20, Suecessors and Assigns. °

o

The proviswns of this Agrecment shabl bind aud mure to the bene of %
the rospeelive successuras andd assigns of the heretlo,

2. Ne Persoy

1 Liability to Trustee.

Cardyn r"s [} |.. crtakes no obb gﬂﬁnn sr responsibility for this
Agreement other thanin her ca?@ as Clypter 7 Tyustee of the Tisa M.
Hlrawhercy banhvuptey Estate, Nop :@ﬁml Liability of any kind mil_‘,’.ﬂi.t.‘dch bty
Careivt A& Dye mdividuably or t.n. Iy prutu@@} copioyel by he T MELEE G
avcound of thig Apreement or the aclions and mn(_—?éi o1 whieh led o or were
vtherwise related to this Agrecmaenl \0
22, Tune of the Fagongcoe. ' .

Q

Time is of the essence. The Parties agree that ¢ uv@%}f's failure to

pueform any term, condition er coveniant of this Agreement within the Lie provided
% tor hierein shall constitule a default of this Aprecinont,

®() DATELD: Junec ._, 2003 CAROLYHN A. DYE

\8' By M =T¥
O CAROLEN A
Solely 1 her capacity o Chapler 7

®@ Trustes of 1he Lisa M. Stracwhberry
(? Banloeaptey Bstate

- f & —
IeLrma 45 Pl Blade™> 1 551 B0 H__mll..".ri '

GLTRID (2252 g ke 12 — 9@ -
Q
O
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Q

DATED: hune _ff, 2003 CARDT (3:’-‘!.i’iTg-",L- CORPOTATION, ::o@
California Corporation, for iluell and
a3 loan servicing agent for Nadine ,(?
oldings, Tne., 5 Tibérian corporation,” (ﬁ
ity Nabional Bank, as custodian for

Hohert Muwrphy Hollover 1ILA, %
Ciarmovle Peoduclinns Limdled _
Eckircrmoent Trust, Harey and Eva Tolt ¢ O
CGrandehildren's Trust Mo, 1, O
CBaltzbnrg Investrent Partnershap, a @
peneral parinershup, Trusl Company
of America {suceesmor custodian for
é Transeary) as ewslodinn for James A
./5 Brinton Na, 87Ta5T, Nancy J. Palm snd
® MNorima Meads and thoe Km:h Trammly

'() Moz
@ .
@] (':{.':'.' &u-'a.-f’&é _ﬁﬂ—{. —

f el i T, el eianeim

W S at ol o

‘ru*J:mmnu:oaj.zn..av\.13'-;-..24/?u e — f"‘? -
BTG et s o O -13-
-~
oy
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S

N

IN THE UNITED STATES DISTRICT COURT FOR %'
NORTHERN DISTRICT OF FLORIDA O
TALLAHASSEE DIVISION

S
63%
%

MARY W. COLON, Trustee,
Plaintiff,

and

LISA STRAWBERRY

Plainff Intervenor

. @

Q

DARRYL STRAWBERR%
STERLING METS, L.P

THE NEW YORK METS BASE@LL
CLUB, INTERNAL REVENUE
SERVICE and MARY W. COLON,
Trustee;

Case No. 4:12¢v101-SPM/CAS

Defendants,

LISA STRAWBERRY’S EMERGENCY MOTION FQM TEMPORARY
RESTRAINING ORDER AND SUPPORTING MEMOR&UM OF LAW

é\é I. INTRODUCTION

S

@ Plaintiff Intervenor Lisa Strawberry, pursuant to Rule 65(b) of the Federal Rules
@f Civil Procedure and Local Rule 7.1(e), respectfully requests that this Court enter a
teﬁ@&ry restraining order to prevent the sale of Defendant Darryl Strawberry’s

Deferredé\)gibpensation Agreement, Addendum III to Uniform Player’s Contract Dated

/k

e

<
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S

s

March 12, 1985, executed on March 12, 1985, by Darryl Strawberry ana%\(?lbleday
Sports, Inc. (Predecessor in interest to Sterling Mets, L.P.) (the “deferred cofr{? ation
agreement”), [Docket 78] presently scheduled for January 20, 2015. (?
Plaintiff Intervenor is the first ex-wife of Defendant Darryl Strawberry and as thﬁ%
result of a final judgment of the dissolution of marriage, dated October 15, 1993, is half . O
owner of the Deferred Compensation agreement asset foreclosed upon and presently O ‘/b
scheduled for sale on January 20, 2015. Defendant IRS is well aware of Plaintiff
Intervenor’s spousa{égﬁnership interest in the Deferred Compensation because Defendant
IRS: 1) issued a Notice o% on September 28, 2000 [Docket 201-6 of the
Bankruptcy action, Case #11?@03-KKS], which states “This levy only attaches the
property and rights to property of Dar@:%;rawberry. It does not attach the property and
rights to property arising from the spousal @@t of Lisa Strawberry...,” and 2) stated
in Defendant IRS’s Amended Answer to the Crc’)(s%?m of Defendant Sterling Mets LP
[Docket 12, p 12] stating, “On October 2, 2000, the I%/\@'ved a notice of levy on
Sterling Mets, L.P. to seize all present and future payments'd@o Darryl Strawberry
under his deferred compensation agreement. The notice of levy is@the tax years 1987,
1988, 1989, and 1990, and recites on its face that it attaches solely to amounts owed to

Darryl Strawberry and not to any spousal interest belonging to Lisa Strawberry (his first

ex-wife).”

@ In addition to the Plaintiff Intervenor’s Spousal ownership interest in the Deferred

*

& ensation, Plaintiff Intervenor has unsatisfied Judgments for both Child Support and

Spousa@%n, both which predate the IRS liens and judgments. Notwithstanding the

W,

“o

<
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S

s

fact that Defendant IRS is aware of Plaintiff Intervenor’s Spousal owner: interest of
the deferred compensation and aware of the unsatisfied judgments for Child g&%@rt and
Spousal support, the minimum opening bid on the sale of the asset is $550,000 whic
represents the approximate amount due for the unpaid taxes of Defendant Darryl
Strawberry. It the sale goes forward, Plaintiff Intervenor will have lost all ownership
interest to her spousal interest to the Deferred Compensation and any opportunity to
recover the unsatisfied judgments of Child Support and Spousal Support and will place
Plaintiff Intervenorésiaé extreme financial crisis, as the IRS will take through liens and
seizures, all of the availa§@operty from which Plaintiff Intervenor may exert her Child
Support judgment based upon%riority of her claim and upon the exemption provided

by § 6334 of the Internal Revenue CO(@.’

S
II. FACTUAL AND LEGAL BACKGRO@?

Plaintiff Intervenor Lisa Strawberry filed a di\%@ction against Defendant
Darryl Strawberry July 31, 1989, Los Angeles Superior Coﬁrt@gse #D 242 112. On
October 15, 1993, a Judgment of Dissolution was entered where in@dition to Plaintiff
Intervenor acquiring half interest in the Deferred Compensation of Defendant Darryl
Strawberry that is the subject of the underlying action, Defendant Darryl Strawberry was

also ordered to pay child support of $15,000.00 per child for a total of $30,000.00 per

%onth and $50,000.00 per month of spousal support commencing May 1, 1993,

\Z\O On September 11, 1995, a Findings and Order After Hearing was filed, which

adjust%iéhild and spousal support. On November 21, 1996, a Findings and Order

W,

“o
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After Hearing was Filed, which again adjusted the Child and Spousal Su . On April

18, 1997, an Order on Arrearage was filed showing combined Child and Spo@@goﬂ

%

the Child Support Services Department’s Motion to enter QDRO. As of January 16, %

of approximately $150,000.00.  On September 25, 2007, a hearing was held regar

2015, the total outstanding balance owing on the Child and Spousal support is over o O

$300,000.00. O 2
In December 3, 1993, Defendant Darryl Strawberry married Charisse Ann

Strawberry. Unbekgf)éﬁlst to Plaintiff Intervenor, Defendant Darryl Strawberry illegally

entered into a marital prc@qrt))\settlement that purported to transfer to Charisse Ann

Strawberry $800,000 or approxi@tely half the Darryl Strawberry’s interest in his

deferred compensation agreement, whi h is the same asset foreclosed and scheduled for

sale. That transfer is also purported to be i@gyrated into Defendant Darryl

Strawberry’s divorce decree [Doc 201, Ex. A] t’g%l?econd ex-wife. However,

Defendant Darryl Strawberry did not have legal authc%@ transfer any portion of the

Deferred compensation as half of it belonged to Plaintiff Infer(epor. As aresult of a

subsequent Chapter 7 Bankruptcy filing by Charisse Ann Strawbem‘i?Defendant Mary

Colon, Trustee for Charisse Ann Strawberry’s Chapter 7 bankruptcy filed the instant

action to pursue an asset that the debtor had no ownership interest to, because of the

improper transfer by Defendant Darryl Strawberry.

&9@ ) Because of the publicity associated with the sale of the Deferred Compensation,

P(@ff Intervenor, who lives in Los Angeles, became aware of the sale on Monday

January (%ng by reading a news article on the internet. She immediately contacted

W,

“o
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counsel.  On the same day, January 12, 2015, the office of counsel for Riaintiff
Intervenor’s attempted to communicate with all of the parties in the instant aé@@nd

successfully made contact with Mr. Philip Doyle, counsel for Defendant IRS, wherem?

counsel for Plaintiff Intervenor requested that the sale scheduled for January 20, 2015 be %

stayed. Mr. Doyle rejected any request to stay the sale but invited counsel to file a claim
in the instant action.

LEGAL STANDARDS

L RUL@ \,ﬁ(a)

A district court h@{fy}authority, pursuant to Federal Rule of Civil Procedure
65(a), to issue a preliminary ilg@ion. Fed. R. Civ. P. 65(a) (2010). “The grant or denial
of a preliminary injunction rests in th&(a\i}\;retion of the district court.” Long v. Benson,
No. -8- 16261, 2010 WL 2500349, at *1 (1@1 @r. June 22, 2010). The Eleventh Circuit
generally weighs four traditional equitable consiﬁ%?ons in determining whether
preliminary relief is appropriate. These factors are (1)4/ ithood of success on the
merits, (2) the irreparable injury to the movant, (3) "the thre’at@gd injury to the movant
outweighs whatever damage the proposed injunction may cause to@ moving party," and
(4) "if issued, the injunction would not be adverse to the public interest." Charles H
Wesley Educ. Found Inc., v. Cox, 408 F.3d 1349, 1354 (11th Cir. 2005) (quoting Siegel v.

LePore, 234 F.3d 1163, 1176 (11th Cir. 2000)(en banc)); see also Order League of

%Vomen Voters of Florida v. Browning, No. 4:11-CV-628, slip op. at p. 3 (N.D. Fla. May

X@IZ) (2012 WL 1957793 at *1). Mesa Air Group, Inc. v. Delta Air Lines, Inc., 573

F.3d 1@26}#28 (11th Cir. 2009); see also Cardile Brothers Mushroom Packaging, Inc.

W,
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v. First Choice Produce, Inc., No. 07-61870-CIV, 2007 WL 4592251, at S.D. Fla.

Dec. 28, 2007) (same). The evidence which may be used to make out this sth@need

not be admissible at trial, and may consist of affidavits, declarations and hearsay. See(?

Levi Strauss & Co. v. Sunrise Int’l Trading, Inc., 51 F.3d 982, 985 (11th Cir. 1995) (“[A(]?%

district court may rely on affidavits and hearsay materials which would not be admissible o

o

evidence for a permanent injunction, if the evidence is appropriate given the character O ‘/b

and objectives of the injunctive proceedings.”).

II. EME%%ENCY RELIEF

Northern District@f(EDarida Local Rule 7.1(e) provides for emergency relief. The

Q

Rule provides: @@

(e) Emergency Motions. The\({@@t may, upon written motion and
good cause shown, waive the time@.] irements of this local Rule
and grant an immediate hearing Oﬂ& matter requiring such
expedited procedure. The motion shall]Ses, forth in detail the

necessity for such expedited procedure. 0

ld.
[}
ARGUMENT OO
I. THIS COURT SHOULD ISSUE A RESTRAINING ORDER PURSUANT
TO RULE 65(a)
A. Plaintiff Intervenor Lisa Strawberry is Likely to Succeed on the
Merits

@ \2’ It is axiomatic that a court has the “authority to enforce its orders and provide for
the‘@@ent disposition of litigation.” Zocaras v. Castro, 465 F.3d 479, 483 (11th Cir.

2006); s§ Miccosukee Tribe of Indians of Florida v. United States, No. 04-21448,
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2010 WL 1506267, at *18 (S.D. Fla. April 14, 2010) (“Gold case”) (“A@ll‘ ‘has the
power to enforce its orders.”); Bettis v. Toys “R” Us, No. 06-80334, 2009 WIQ@M%,

at *7 (S.D. Fla. Dec. 31, 2009) (“Inherent powers are vested in the very nature and (?

essence of the Court; without such power the Court would be unable to manage the %

expeditious disposition of its docket, enforce its orders, and guard the integrity of its
proceedings.”). Moreover, federal courts have the authority to enjoin a government
agency from spending and/or dissipating funds which are needed to ensure compliance
with existing law. s@ (slva v. East Providence Housing Authority, 390 F. Supp. 691 (D.
R.1. 1975); Dowdell v. C@(oyépopka, Florida, 511 F. Supp. 1375 (M.D. Fla. 1981); City
of South Pasadena v. Slater, 5? @Supp. 2d 1106, 1145 (C.D. Cal. 1999) (“Therefore, the
Court finds that it is appropriate to enj@ﬁfl the defendants from spending either federal or
state funds to construct any portion of the [@@nged] project without leave of Court.”).
In this case, Plaintiff Intervenor is likel}}(t%) (?cceed on the merits of her request
to stay and enjoin the sale of the Deferred Compensati Defendant Darryl Strawberry
until such time as her ownership interest can be established’ar@;he Child and Spousal
Support judgments can be enforced and take priority over Defeng) RS’s claims.
Plaintiff Intervenor Lisa Strawberry seeks to safeguard her spousal ownership
interest in the Deferred Compensation Agreement as she is half owner of said agreement.

Additionally, Lisa Strawberry seeks funds which she claims are the property of her ex-

*

%nsband, Defendant Darryl Strawberry, of which were security for same and which, but

f\g@ liens of the IRS, Plaintiff Intervenor Lisa Strawberry would be available to her

“o

<

o
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based upon the priority of her claim and upon the exemption provided b?x% §6334 of

the Internal Revenue Code, which states: O@
Judgment for support of minor children.--If the taxpayer is required by @(?
judgment of a court of competent jurisdiction, entered prior to the date (?
of levy, to contribute to the support of his minor children, so much of 4‘
his salary, wages, or other income as is necessary to comply with such O
judgment. .

o

The applicable regulation under this statute is §301.6334-1(a), 26 C. F. R., ‘/b

Treasury Regulatiozg\on Procedure and Administration (1954 Code), which provides:

Q

Judgments for supporg0f minor children.--If the taxpayer is required
under any type of order @fjdecree (including an interlocutory decree or
a decree of support pende ite) of a court of competent jurisdiction,
entered prior to the date of kzay to contribute to the support of his
minor children so much of his@ary, wages, or other income as is
necessary to comply with such o r decree. The taxpayer must
establish the amount necessary to com th the order or decree. The
district director is not required to releas (ﬁ y until such time as he is
satisfied that the amount to be released evy will actually be
applied in satisfaction of the support obllga%he district director
may make arrangements with a delinquent taxpayer to establish a
specific amount of such taxpayer's salary, wage, or ?er income for
each pay period which shall be exempt from levy. request for
such an arrangement shall be directed to the Chief, Specia!/%ocedures
Staff, for the internal revenue district in which the taxpayer resides.
Where the taxpayer has more than one source of income sufficient to
satisfy the support obligation imposed by the order or decree, the
amount exempt from levy may at the discretion of the district director
be allocated to one salary, wage, or source of other income or be
apportioned between the several salaries, wages, or other sources of
income. This subparagraph applies with respect to levies made on or
@ after January 30, 1970 .

O@l ddition to a judgment for Child Support issued in October 15, 1993, Plaintiff

Intervenoré%?ed a Judgment for Spousal Support dated the same date. As of the date

“o

<
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of the IRS levy, Defendant Darryl Strawberry was delinquent in his oblm?a?n s to pay
both judgments. As of the today’s date, January 16, 2015, Defendant Darryl Q@berry
is still delinquent in his obligations to pay either judgments. @(?

A federal tax lien, described as a "secret lien," see United States v. Security Truﬁ%‘
& Savings Bank [50-2 USTC 9492 ], 340 U.S. 47, 53 (1950) (Jackson, J., concurring)
(citation omitted), is effective upon assessment against all persons, even in the absence of
recordation of the lien. See Rice Investment Co. v. United States [80-2 USTC 9654 ],
625 F.2d 565, 568 Q@ir. 1980). However, under 26 U.S.C. §6323(a) , certain persons
are protected against unr@@d federal tax liens. Section 6323(a) provides:

The lien imposed by sgﬂ@m 6321 shall not be valid as against any purchaser,
holder of a security interest, mecham&'é} fienor, or judgment lien creditor until notice
thereof which meets the requirement of sulfs@c@n (f) has been filed by the Secretary.

Only those persons specifically listed in @&tute are entitled to priority over
unrecorded federal tax liens. See 14 Mertens, Law ofﬂ)@ll Income Taxation §15A.03,
at 15-16 (1991). * O

In addition to the Judgment for Child Support, Plaintiff Inte@-nor is a "judgment

lien creditor” by virtue of the Judgment for Spousal Support dated October 15, 1993,

which predates the IRS lien and levy of October 2000. If Lisa Strawberry were a

% "judgment lien creditor," and her status as such was acquired prior to October 2000

@ which is established), when the government recorded its federal tax liens, Lisa

%@?berry would be entitled to priority over the government.

S
63%7
%
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A "judgment lien creditor," undefined by statute, is described in%ﬁy

regulations as a person who has obtained a valid judgment . . . for the recovefQ@. .a

certain sum of money. . . . [and as] a person who has perfected a lien under the jud%

on the property involved.

26 C.F.R. §301.6323(h)-1(g) . "In determining . . . whether a judgment creditor's
lien is perfected . . ., we look first to the local law setting forth the lien procedure and its
legal consequences." Hartford Provision Co. v. United States [78-1 USTC {9392 ], 579
F.2d 7,9 (2d Cir. 1@%

For all persons w§0(gé~not specifically listed in section 6323 , priority as a lienor
is determined by the common?@ule of "first in time is the first in right." United States

L4

v. City of New Britain [54-1 USTC }\)] 347 U.S. 81, 87-88 (1954). Under that rule, a
federal tax lien takes priority over competh@l@s unless the competing lien was choate,
or fully established, prior to the attachment of th’é%:?ral lien. See id. at 86. Not only
does a lienor's interest have to be first chronologicall% he interest must be choate to
defeat the federal tax lien. A choate lien is one in which the’id@;tity of the lienor, the
property subject to the lien and the amount of the lien are establige%ld. at 84. A lien
that is "choate" has been described as a lien that is "specific and perfected" and for which

"nothing more [need] be done." United States v. Equitable Life Assurance Society [66-1

USTC 99444 ], 384 U.S. 323, 327-28 (1966) (citation omitted).

@ Under the federal revenue statute, federal law determines the rights of priority

5@ competing lienors; however, state law controls in determining the nature of a

Q

taxpayex@(%srest in property. SEC v. Levine, 881 F.2d 1165, 1175 (2d Cir. 1989); see

W,
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also National Bank of Commerce [85-2 USTC 9482 ], 472 U.S. at 722;‘@\?&'}10 .

United States [60-2 USTC {9538 ], 363 U.S. 509, 513 (1960). "[W Jhether thé?@ral]

tax lien has attached depends on the state law question of ownership, since the lien cag?

only attach to property that the taxpayer owns." United States v. Fontana [82-1 USTC %
19237 ], 528 F.Supp. 137, 143 (S.D.N.Y. 1981). "This follows from the fact that the o O
federal statute 'creates no property rights but merely attaches consequences, federally O ‘/b
defined, to rights created under state law."' " National Bank of Commerce [85-2 USTC

9482 1, 472 U.S. aé (quoting United States v. Bess [58-2 USTC {9595 ], 357 U.S.

51, 55 (1958)). Thus, Pla@{iﬁﬁlntervenor Lisa Strawberry has priority because: 1) she is

half owner of the Darryl Stra\g@y Deferred Compensation Agreement, 2) Spousal

Support judgment entered on Octobel\&:, 1993 predates the competing claims by

Defendants including IRS; and 3) the Chilc@ggort Judgment of October 15, 1993 has

priority because this judgment is exempt from th(e%? and levy and it also predates all

other claims. %

[}
B. The Temporary Restraining Order is N ecessc? o Prevent
Irreparable Harm @

Plaintiff Intervenor Lisa Strawberry will suffer irreparable harm if a Temporary
Restraining Order is not issued. A showing of irreparable injury is "the sine qua non of

injunctive relief." Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc)

J{c\gﬁanville, 896 F.2d 1283, 1285 (11th Cir. 1990)). A temporary restraining order or a

prelim@@injuncﬁon is “an extraordinary and drastic remedy not to be granted unless

W,
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the movant clearly carries the burden of persuasion.” Zardui— Quintana\@\!}'hard, 768
F.2d 1213, 1216 (11th Cir. 1985) (internal quotation marks omitted). In partié@@the

party seeking a TRO must make a clear showing both (a) that it will suffer irreparab e(?

injury absent the injunction and (b) that it is likely to prevail on the merits. See Winter v. %

Natural Res. Def. Council, Inc., 129 S.Ct. 365, 375 (2008). Although the foregoing
standard is sometimes described as an equitable balancing, e.g., U.S. Mem. 12, the
Supreme Court has stressed that these are absolute requirements, both of which must be
clearly established g ?ﬁier to obtain an injunction. See Winter, 129 S.Ct. at 375
(rejecting cases holding t@a{yparty demonstrating a likelihood of success on the merits
need only make a lesser show?g\w irreparable injury and holding that, at a minimum,
“plaintiffs seeking preliminary reli?ﬁ@fl/g] demonstrate that irreparable injury is likely
in the absence of an injunction”). A court n@r @t issue a general injunction directing a
party to “obey the law” or avoid some general cgggs?of conduct not tethered to a specific
violation. Burton v. City of Belle Glade, 178 F.3d 114;/@00— 01 (11th Cir. 1999).
Rather, if warranted, any injunction “must be tailored to fit %h(l;ature and extent of [an]

established violation.” Gibson v. Firestone, 741 F.2d 1268, 1273(21@1 Cir. 1984)

C. The Balance of Equities Favors Issuing a Temporary Restraining
Order

The balance of the equities favors granting a temporary restraining order because

\éf the Deferred Compensation asset is sold at the minimum bid, Plaintiff Intervenor will

h(v\;ﬁost all ownership interest to her half interest of the asset and furthermore, Plaintiff

Interv@@/ill have lost an opportunity to enforce the unsatisfied judgments for Child

W,
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and Spousal Support which has priority over all other claims including f?@& 8§ claim.

Moreover, it would hardly be equitable to permit the IRS to violate existing CQ]@

judgments that predate its lien and order. (E?
D. The Public Interest Will Not Be Harmed as a Result of the Temporary * O
Restraining Order O

P

The public interest will be promoted rather than harmed by the restraining order.
The rights of divoréﬁ%gment creditors and child support judgments will remain as

having priority over IRS@(H}@HC] levies.

s

II. THERE IS GOOD CAUS&‘ EMERGENCY RELIEF
In just four days, on January 20,?@ the Defendant IRS will auction off the
Deferred Compensation of Defendant Darryl St rry with a minimum bid that barely
covers the outstanding tax liability of Darryl Strawbe&d the asset sells near the
minimum bid, Plaintiff Intervenor’s ownership interest in tlee 8& will be lost and the
IRS lien does not even apply to her spousal ownership interest. @%edy of justice will
have occurred and the funds will be dissipated without taking into consideration of
Plaintiff Intervenor’s ownership of the asset as well as the unsatisfied judgments for
Child and Spousal Support. Because this proposed course of action is contrary to the
@ reexisting judgments of the Los Angeles superior Court, this Court should grant

exﬁ%ency relief pursuant to Local Rule 7.1(e).

S
63%7
%
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III. CONCLUSION @ \2'
For the reasons set forth above, Plaintiff Intervenor Lisa Strawberry ré/sg@fully
requests that the Court enter her proposed temporary restraining order that stays the sg@

of the Darryl Strawberry Deferred Compensation. %

/s/ Christopher A. Darden, Esq O
Christopher A. Darden, Esq. ‘@
11500 Olympic Blvd., Suite 400

<§ Los Angeles, CA 90065
\,5 Telephone: 310-444-3099
@ Telefax: 310-444-3098
()s Email: dardenatty@aol.com
®® Attorney for Plaintiff Intervenor

Lisa Strawberry
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I, Christopher A. Darden, declare: %

Declaration of Christopher A. Darden

1. I am an attorney duly licensed to practice law in California and before this .
and other federal courts. The facts set forth in this declaration are based on my personal
knowledge, and if called and sworn as a witness I could and would testify to the
following. é(ﬁ

2. This motioQ(iy}nade following a conference of counsel pursuant to 7.1(b)
which took place on January 8@15, and pursuant to Federal Rule of Civil Procedure
24(a) on Defendants. \Z ’

3. I call this Court’s attention (%Final Judgment of Dissolution dated
October 15, 1993 between Lisa Strawberry and 6?(\'?\ Strawberry, specifically page 15,

h, which refers to Lisa Strawberry’s spousal ownersh}?@rest of the Deferred

Compensation Agreement. Attached as Exhibit “A” is a trﬁe@\,d correct copy of this

document. O@

4. Attached hereto as Exhibit “B” is a Responsive Declaration to Order to

Show Cause which includes an Order of Arrearage.

% I declare under penalty of perjury under the laws of the state of California and the

%nited States of America that the foregoing is true and correct. Executed on January 16,

*

Q{@t Los Angeles, California.

/s/ Christopher A. Darden

S
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%
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Christopher A. Darden, Esq. @ \Z'

Q
Q
%

Declaration of Lisa Strawberry

I, Lisa Strawberry, declare:

1. I am the Plaintiff Intervenor in this motion. The facts set forth in this
declaration are based on my personal knowledge, and if called and sworn as a witness, |
could and would teggﬁo the following.

2. I initiated@@iy‘erce proceeding against my ex husband Darryl Strawberry
on July 31, 1989. The dissolgc@vas finalized by a final Judgment being issued on
October 15, 1993, <

3. As of result of the final J udg@%@dated October 15, 1993, I was awarded
half ownership of the Deferred Compensation A’é?\e/?lent, Addendum III to Uniform
Player’s Contract Dated March 12, 1985, executed on h 12, 1985, by Darryl
Strawberry and Doubleday Sports, Inc. At the time of this fuc@mcnt, the approximate
value of half the Deferred Compensation was $800,000.00. O@

4. In addition, Defendant Darryl Strawberry was to pay both Child Support

and separate Spousal Support which was adjusted from time to time. As of March 4,

2008, Defendant Darryl Strawberry was delinquent in paying both the Child Support and

@pousal Support. As of today’s date, January 16, 2015, the combined outstanding total

c\{@upport and spousal support arrears is over $300,000.00.
S
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lose any ability to enforce the Child Support and Spousal Suppuriju%‘ntﬁi that are very

N4

long overdue and delinquent. \/D

I declare under penalty of perjury under the laws of the State of Californi the

United States of America that the foregoing is true and correct. Executed on \’%

January 16, 2015, at Los Angeles, California. O
®
@
O 2

%
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Certificate of Conferral %

Pursuant to Local Rule 7.1(b) for the Northern District of Florida, counsel for the .
Plaintiff Intervenor certifies that he conferred with counsel for Defendant IRS and the

Defendant IRS did not agree to the relief sought in this Motion.

é(ﬁ /s/ Christopher A. Darden, Esq
® Christopher A. Darden, Esq.
()s 11500 Olympic Blvd., Suite 400
@ Los Angeles, CA 90065

Attorney for Plaintiff Intervenor

Lisa Strawberry
S0

Certificate of Ser f V

I certify that a true and correct copy of the foreg(Qg‘{ will be sent electronically to
the registered participants (filed through EM/ECF system) ang@mail copy of the same

will be transmitted o the non-registered participants, on this 16" day‘of January 2015.

/s/ Christopher A. Darden, Esq
Christopher A. Darden, Esq.

@ 11500 Olympic Blvd., Suite 400

\8’ Los Angeles, CA 90065

Attorney for Plaintiff Intervenor

Q Lisa Strawberry
63%?
%
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IN THE UNITED STATES DISTRICT COURT FOR %'
NORTHERN DISTRICT OF FLORIDA O
TALLAHASSEE DIVISION

S
63%
%

o

P

MARY W. COLON, Trustee,
Plaintiff,

and

LISA STRAWBERRY

Plain#ff Intervenor

. @

Q

DARRYL STRAWBERR%
STERLING METS, L.P

THE NEW YORK METS BASE@LL
CLUB, INTERNAL REVENUE
SERVICE, and MARY W. COLON,

Case No. 4:12¢v101-SPM/CAS

Trustee;
Defendants, (?
%
LISA STRAWBERRY’S MOTION TO IN?EB)VENE
AS PLAINTIFF INTERVENOR
é (5 Lisa Strawberry hereby moves this Court, by and through its undersigned
® (} attorneys, for leave to intervene in this action as of right, pursuant to Federal Rule of

@ @ Civil Procedure 24(a) or, alternatively, in permissive intervention pursuant to Federal
%l’e of Civil Procedure 24(b). The complaint in Intervention is attached as Exhibit “A”.
Pla\Q@I tervenor further requests that her Complaint in Intervention be deemed filed
upon grantn%t%s motion and that Defendants be required to respond to the Compliant in

O

“o

<



Case 4:12-cv-00101-MCR-CAS Document 83 @9501/20/15 Page 2 of 13

S

s

Intervention within twenty-one (21) days. Plaintiff Intervenor is concuf@\t?ﬂﬁling an
Emergency Motion to request a stay of the sale presently scheduled for J anuag) @ 2015
of the asset in question. As grounds therefore, Plaintiff Intervenor Lisa Strawberry §
as follows: (ﬁ%
1. The Plaintiff Intervenor Lisa Strawberry’s Motion to Intervene is timely because .
the scheduled foreclosure sale of the asset in question has not taken place yet. Lisa O ‘/b
Strawberry’s intervention will not create any delay. Thus, intervention by Plaintiff
Intervenor Lisa Stg\yﬁrry at this juncture will not prejudice the existing parties.
2. The Plaintiff Inte§@s Lisa Strawberry has a substantial legal interest in the
subject matter of the action beca§se it involves an asset that is community property and
subject of a dissolution of marriage jt@%ent, dated October 15, 1993 between Plaintiff
Intervenor and Defendant Darryl Strawbe@@
3. The Plaintiff Intervenor’s interests are nfﬁ%%]uately protected by the existing
parties to the litigation. Because the Intervenor’s inte@@are contradictory to the other
Defendants in this action, its interests do not necessarily aTi@vith the interests
represented by private plaintiffs. O@
4. The Plaintiff Intervenor also satisfies the requirements for permissive intervention
because its claims against the defendant have questions of law and fact in common with

the claims and facts at issue in the main action.

@5. Pursuant to Local Rule 7.1(b) counsel for the Intervenor conferred with counsel

*

\é{/ﬁe defendant IRS by telephone on January 12, 2015 concerning the Intervenor’s

motion@%g:rvene.

W,
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6. As further support for this Motion, the intervenor respectfully di%t*he Court to
the following Memorandum of Law, which is attached hereto and incorporan @rein by

reference. %

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFF INTERVENOR LISA STRAWBERRY’S MOTION TO INTERVENE

I INTRODUCTION

Although Intervenor Lisa Strawberry is not a party to this action, the underlying
action involves com ity property of which Intervenor Lisa Strawberry owns half. In
fact the notice of IRS lien z{n,d>1evy states that the lien and levy shall not effect the portion
of which belongs to Intervenor I_ﬁ&l\étrawberry (See Docket No. ), however the
scheduled foreclosure sale takes no cd(s\%ration of intervenor’s ownership interest in
her half of Deferred Compensation Agreem@l@

No party has made any attempt to serve § fy Intervenor Plaintiff of the
underlying proceedings. It was only through the publici@f the scheduled sale that
Intervenor Plaintiff only became aware of the scheduled sal.e @er ex-husband
Defendant Darryl Strawberry January 12, 2015 and immediately h@ counsel to assert
her ownership interest in the asset scheduled for sale.

4

® Intervenor Plaintiff seeks to bring the attached complaint in intervention because
% Defendant New York Mets holds the Deferred Retirement Annuity that Intervenor is one
@alf owner of and Intervenor has a unsatisfied judgment for Child Support and Spousal

Su@é that predates all the claims that have been made in this action including that of
the Defe@gsIRS.
® O 3
O
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Defendant New York Mets is aware of the fact that Intervenor is figt @party. It is
also aware of the facts that Intervenor is the rightful owner of one half share c(f>t®
Retirement Deferred annuity and furthermore is aware that Intervenor has unsatisfie

judgments for Child Support and Spousal Support that

II. ARGUMENT

A. Theégtervenor Satisfies the Requirements for Intervention of Right

Federal Rule o(é@il Procedure Rule 24(a) provides that upon timely application,
anyone shall be permitted to i@rvene in an action:

When the applicant clar an interest relating to the property or

transaction which is the subject of the action and the applicant is so

situated that the disposition of tle action may as a practical matter impair

or impede the applicant’s abilit%rotect that interest, unless the

applicant’s interest is adequately repr by existing parties.
Fed. R. Civ. P. 24(a)(2). Foxv. Tyson Foods, Inc.,(%3d 1298, 1302-03 (11th Cir.
2008) (quoting Chiles v. Thornburgh, 865 F.2d 1197, 12@(1 1th Cir. 1989)); see also

[}

Stone v. First Union Corp., 371 F. 3d 1305, 1308-09 (11th CiQ@@.

Here, the Plaintiff Intervenor’s request for intervention satis?es the requirements
of Rule 24(a)(2) for intervention as of right. The Intervenor has a substantial legal
interest in the subject matter of the action because this case directly deals with property

@ S that Intervenor is the rightful and legal owner, specifically half of the Deferred

%mpensation of Darryl Strawberry belongs to Intervenor.

5
Q @4)
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1. The Intervenor’s Motion to Intervene is Timel \8'

The Eleventh Circuit has identified several factors relevant to determin r@ @
whether a request for intervention is timely: (Q?
(1) the length of time during which the proposed intervenor knew or %
reasonably should have known of the interest in the case before
moving to intervene; (2) the extent of prejudice to the existing parties .
as a result of the proposed intervenor’s failure to move for intervention OO
as soon as it knew or reasonably should have known of its interest; (3) \/b
the extent of prejudice to the proposed intervenor if the motion is
denied; and (4) the existence of unusual circumstances militating
either for'er against a determination that their motion was timely.
Georgia v. U.S. Army @(s)o;f Engineers, 302 F.3d 1242, 1259 (11th Cir. 2002) (quoting
Chiles, 865 F.2d at 1213). @
The Supreme Court has em%zed that “[t]imeliness is to be determined from all
the circumstances.” NAACP v. New Yor@@ U.S. 345, 366 (1973). This Circuit has also
recognized that the requirement of timeliness% have accommodating flexibility
toward both the court and the litigants if it is to begj‘zc%%fully employed to regulate
intervention in the interest of justice.” U.S. Army Corps of Engineers, 302 F.3d at 1259
(citing McDonald v. E.J. Lavino Co., 430 F.2d 1065, 1074 (5th Cip.,1970).
In Chiles v. Thornburgh, a motion to intervene was held to be timely where the
é /5 motion “was filed only seven months after [the plaintiff] filed his original complaint,
®() three months after the government filed its motion to dismiss, and before any discovery
®® had begun.” Chiles, 865 F.2d at 1213; see also Diaz v. Southern Drilling Corp., 427 F.2d
\@QXS, 1125-26 (5th Cir. 1970) (motion to intervene more than a year after the action was

con\g@gg was timely when there had been no legally significant proceedings other than

%
¢
%
‘o 5
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the completion of discovery and intervention would not cause any dela)??n)t e process of
the overall litigation). O@

Applying these factors to the instant case, the Intervenor’s application for (?
intervention is timely. Thus, this litigation remains at an early stage and the Plaintiff (ﬁ%
Intervenor’s decision to intervene at this point will not prejudice either party. Davis v. . O
Southern Bell Tel. & Tel. Co., 149 F.R.D. 666, 670 (S.D. Fla. 1993) (allowing O\®
intervention “[a]lthough the case has been pending for more than two years, discovery on
the merits has not bégﬁompleted and dispositive motions have not been filed. As a
consequence, there is no@@ijbtion that this litigation is close to conclusion.”).

While the existing paﬂ?@ the litigation will not be prejudiced by the
Intervenor’s intervention, the Plaiﬁﬁg}-\%ﬁvenor will be prejudiced if its request for

intervention is denied. By avoiding multip@%\ssuits and coordinating discovery,

intervention will lend efficiency to the proceediﬁ/;)(.?

/P

2. The Plaintiff Intervenor has a SQstantial Legal Interest in this

Litigation O
For an applicant’s interest in the subject matter of the litiga(@l to be cognizable
under Rule 24(a)(2), it must be “direct, substantial and legally protectable.” U.S. Army
Corps of Engineers, 302 F.3d at 1249. See also Chiles, 865 F.2d at 1212-13 (noting that
@ the focus of a Rule 24 inquiry is “whether the intervenor has a legally protectable interest
\)

@1 the litigation.”) The inquiry on this issue “is ‘a flexible one, which focuses on the

f)ﬁ}i?ﬂar facts and circumstances surrounding each [motion for intervention].”” Chiles,

. 6
OO
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865 F.2d at 1214 (quoting United States v. Perry County Bd. of Educ., S%Zd 277,279
(5th Cir. 1978)). O®
The Plaintiff Intervenor has a legally protectable interest in this litigatim{z?
Plaintiff Intervenor Lisa Strawberry seeks to safeguard her spousal ownership %
interest in the Deferred Compensation Agreement as she is half owner of said agreement. .
Additionally, Lisa Strawberry seeks funds which she claims are the property of her ex-
husband, Defendant Darryl Strawberry, of which were security for same and which, but
for the liens of the §§§>laintiff Intervenor Lisa Strawberry would be available to her
based upon the priority o%laim and upon the exemption provided by the §6334 of
the Internal Revenue Code, wg@tates:
Judgment for support of minox&fl'ldren.——lf the taxpayer is required by
judgment of a court of competenéxrisdiction, entered prior to the date

of levy, to contribute to the suppor@&s minor children, so much of
his salary, wages, or other income as &ssary to comply with such

judgment. (?

The applicable regulation under this statute is §3 ..6334—1(a), 26 C.F.R,,

Treasury Regulations on Procedure and Administration (1954@%which provides:

Judgments for support of minor children.--If the taxpayer is required
under any type of order or decree (including an interlocutory decree or
a decree of support pendente lite) of a court of competent jurisdiction,
entered prior to the date of levy, to contribute to the support of his
minor children so much of his salary, wages, or other income as is

@ necessary to comply with such order or decree. The taxpayer must

\2’ establish the amount necessary to comply with the order or decree. The
O district director is not required to release a levy until such time as he is
®at'sfied that the amount to be released from levy will actually be
a@ d in satisfaction of the support obligation. The district director
y%?e arrangements with a delinquent taxpayer to establish a

%

. 7
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specific amount of such taxpayer's salary, wage, or other incomg f:
each pay period which shall be exempt from levy. Any request Yo
such an arrangement shall be directed to the Chief, Special Procedurép ®
Staff, for the internal revenue district in which the taxpayer resides. @
Where the taxpayer has more than one source of income sufficient to

satisfy the support obligation imposed by the order or decree, the (?
amount exempt from levy may at the discretion of the district director %

be allocated to one salary, wage, or source of other income or be
apportioned between the several salaries, wages, or other sources of .
income. This subparagraph applies with respect to levies made on or
after January 30, 1970 .
In addition te(a judgment for Child Support issued in October 15, 1993, Plaintiff
Intervenor obtained a\J‘/?@nent for Spousal Support dated the same date. As of the date
of the IRS levy, Defendantg@rl Strawberry was delinquent in his obligations to pay
both judgments. As of the today’s , January 16, 2015, Defendant Darryl Strawberry
is still delinquent in his obligations to pa‘{)ither judgments.
For all persons who are not specificalléé#sd in section 6323 , priority as a lienor
is determined by the common law rule of "first in t\fgybthe first in right." United States
v. City of New Britain [54-1 USTC {9191 ], 347 U.S. 81, 2—88 (1954). Under that rule, a
federal tax lien takes priority over competing liens unless the co@eting lien was choate,
or fully established, prior to the attachment of the federal lien. See%at 86. Not only
é (5 does a lienor's interest have to be first chronologically, but the interest must be choate to
® (} defeat the federal tax lien. A choate lien is one in which the identity of the lienor, the
@ @ property subject to the lien and the amount of the lien are established. Id. at 84. A lien
% tis "choate" has been described as a lien that is "specific and perfected" and for which
"n(;Qi@ &)re [need] be done." United States v. Equitable Life Assurance Society [66-1

USTC 9 4@?84 U.S. 323, 327-28 (1966) (citation omitted).

%
OO
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Under the federal revenue statute, federal law determines the rig@ “priority
among competing lienors; however, state law controls in determining the natfl/v? a
taxpayer's interest in property. SEC v. Levine, 881 F.2d 1165, 1175 (2d Cir. 1989); se@?
also National Bank of Commerce [85-2 USTC {9482 ], 472 U.S. at 722; Aquilino v.
United States [60-2 USTC {9538 ], 363 U.S. 509, 513 (1960). "[W ]hether the [federal]
tax lien has attached depends on the state law question of ownership, since the lien can
only attach to property that the taxpayer owns." United States v. Fontana [82-1 USTC
99237 ], 528 F.Sup?}éﬂ 143 (S.D.N.Y. 1981). "This follows from the fact that the
federal statute 'creates ncg(@srty rights but merely attaches consequences, federally
defined, to rights created under s@ue law." " National Bank of Commerce [85-2 USTC
19482 1, 472 U.S. at 722 (quoting Uni@)c\%tates v. Bess [58-2 USTC 9595 ], 357 U.S.
51, 55 (1958)). Thus, Plaintiff Intervenor L@ gSrawberry has priority because: 1) she is
half owner of the Darryl Strawberry Deferred C&%?Asation Agreement, 2) Spousal
Support judgment entered on October 15, 1993 preda‘iﬁ@ competing claims by
Defendants including IRS; and 3) the Child Support J udgm%n(of October 15, 1993 has
priority because this judgment is exempt from the lien and levy an@also predates all

other claims.

3. The Disposition of the Instant Litigation May Impair the

@ Intervenor’s Ability to Protect Her Interest

o

O The Intervenor’s ability to protect its substantial legal interest would be impaired

absent 11@\($Hion. In just four days, on January 20, 2015, the Defendant IRS will
® O 9
O
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auction off the Deferred Compensation of Defendant Darryl Strawberry@ a minimum

bid that barely covers the outstanding tax liability of Darryl Strawberry. If th%t sells

near the minimum bid, Plaintiff Intervenor’s ownership interest in the asset will be ag§)

and the IRS lien does not even apply to her spousal ownership interest. A tragedy of %

justice will have occurred and the funds will be dissipated without taking into . O
consideration of Plaintiff Intervenor’s ownership of the asset as well as the unsatisfied O ‘/b

judgments for Child and Spousal Support. The Existing Parties Do Not Adequately

Represent the Inter%’ s Interests

Q

The fourth and final e@lent to justify intervention of right is inadequate
representation of the proposed inte@no;’ s interest by existing parties to the litigation.
This element is satisfied if the proposed@ervenor “shows that representation of his
interest ‘may be’ inadequate.” Chiles, 865 F.§?§214 (citing Trbovich v. United Mine
Workers of America, 404 U.S. 528, 538 n. 10 (197ﬁ@e burden on the proposed
intervenor to show that existing parties cannot adequate@present its interest is
“minimal.” Stone, 371 F.3d 1311; U.S. Army Corps 0fEngineQ@O2 F.3d at 1259
(citing Trbovich, 404 U.S. at 538 n. 10). Any doubt concerning th?xopriety of allowing
intervention should be resolved in favor of the proposed intervenors because it allows the
court to resolve all related disputes in a single action. Lloyd v. Alabama Dep’t of
®® Corrections, 176 F.3d 1336, 1341 (11th Cir. 1999); Federal Sav. and Loan Ins. Corp. v.
@"\?ﬂs Chase Special Taxing Dist., 983 F.2d 211, 216 (11th Cir. 1993).

O@l éle instant case, the current IRS and METS Defendants cannot adequately

represent w@v;nor because they are parties to the instant action and directly affected by

%
OOO)



4

Q

()

%. CONCLUSION

Case 4:12-cv-00101-MCR-CAS Document 83 Fﬁé\;ﬁOl/ZO/lS Page 11 of 13

2

s

the rights of Plaintiff Intervenor. As parties, the other Defendants cannoQa\?essfully

advance Intervenor's essential argument that its spousal interest in the Deferré/c? ®

Compensation and judgment for Child Support and Spousal Support. (Q?
B. The Plaintff Intervenor Meets the Requirements for Permissive
Intervention

Rule 24(b) of the Federal Rules of Civil Procedure provides an alternative basis
for the Intervenor’s éntervention in this action. Rule 24(b) states, in relevant part:

Upon timely ication anyone may be permitted to intervene in an
action ...when an agyicant’s claim or defense and the main action have a
question of law or fagtin common. When a party to an action relies for
ground of claim or défense upon any statute or executive order
administered by a federal ate governmental officer or agency or upon
any regulation, order, require;(?e t or agreement issued or made pursuant
to the statute or executive orl%), the officer or agency upon timely
application may be permitted to in e in the action. In exercising its
discretion the court shall consider the intervention will unduly
delay or prejudice the adjudication of thé)?r of the original parties.

Fed. R. Civ. P. 24(b). The Eleventh Circuit has establi a two-part test to guide the
Court’s discretion as to whether a party may intervene pursﬁa@o Rule 24(b)(2): the
applicant must show that “(1) his application to intervene is timely@d (2) his claim or
defense and the main action have a question of law or fact in common.” Chiles, 865 F.2d

at 1213 (citing Sellers v. United States, 709 F.2d 1469, 1471 (11th Cir. 1983)).

\O For the foregoing reasons, the Court should grant the Plaintiff Intervenor’s motion

to interv@@ as a matter of right pursuant to Rule 24(a)(2) of the Federal Rules of Civil
° O 11
O
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Procedure or, in the alternative, (ii) permissively pursuant to Rule 24(b)@t Federal
Rules of Civil Procedure. O@@
Dated: January 16, 2015 Respectfully Submitted, %

/s/ Christopher A. Darden, Esq °

o

Christopher A. Darden, Esq. O
11500 Olympic Blvd., Suite 400 ‘@
Los Angeles, CA 90065
<§ Los Angeles, CA 90065
\,5 Telephone: 310-444-3099
® Telefax: 310-444-3098
() Email: dardenatty@aol.com

Lisa Strawberry

@\2’ Attorney for Plaintiff Intervenor

'O 12
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Certificate of Service X

I certify that a true and correct copy of the foregoing will be sent electmﬁ%lly to the

registered participants (filed through EM/ECF system) and an email copy of the san‘% be

transmitted o the non-registered participants, on this 16" day of January 2015. (iz?&
Ne
/s/ Christopher A. Darden, Esq O
Christopher A. Darden, Esq. @

11500 Olympic Blvd., Suite 400
Los Angeles, CA 90065

’/5 Attorney for Plaintiff Intervenor
® () Lisa Strawberry
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UNITED STATES DISTRICT COURT \8'
NORTHERN DISTRICT OF FLORIDA O
TALLAHASSEE DIVISION ®@

MARY W. COLON, Trustee, ﬁ/k

Plaintiff,

V. Case No. 4:12cv101-MCR/CAS OO

?

DARRYL STRAWBERRY, et al.

Defendants. é\{)
Q

N
2 ORDER
Pending before the Court iSktisa Strawberry’s Emergency Motion for a Temporary
Restraining Order (doc. 84), seekin/g}/t?)énjoin the sale of the Darryl Strawberry Deferred
Compensation Agreement, Addendum Uniform Player’s Contract Dated March 12,
1985, executed on March 12, 1985, by Da trawberry and Doubleday Sports, Inc.
\/i?duled for today, January 20, 2015.

The document purports to have been filed on Janu , 2015, but was not filed in this

(predecessor in interest to Sterling Mets, L.P.),

Court until this morning (the morning of the sale) with, over 70 pages of supporting
materials and little time to review the matter. On initial revi@dhe Court was inclined to
grant the motion based on Lisa Strawberry’s statement that a%)elay would cause no
prejudice to the IRS but would prejudice her rights. On further review and receipt of the
IRS’s Response in Opposition (doc. 85), however, the Court finds that the motion is due
@ to be denied. The IRS has a valid tax lien and only Darryl Strawberry’s interest in the
% Deferred Compensation Agreementis to be sold. Additionally, the Court was apprised that

(e sale was scheduled to take place in a matter of minutes, that 15 bidders had flown to

C%)Q?kjo to bid on the asset, and that potential bidders would likely lose interest in the sale

if a lastwhiqute cancellation occurred, subjecting the IRS to irreparable harm. Pursuant to

o
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the Order of Sale (doc. 78), the proceeds of the sale will be deposited/l?r%t(o‘the Registry of
this Court, and objections to the sale will be considered prior to confirmatio the sale or

any distribution of proceeds. Lisa Strawberry’s pending Motion to Interven \/{5 83)

1. Lisa Strawberry’s Emergency Motion for a Temporary Restraining Order (doc.

remains pending, and will be considered prior to confirmation of the sale as well.
Accordingly:
.
84), seeking to enjoin the sale of the Darryl Strawberry Deferred Compensation OO
Agreement, Addendum Il to Uniform Player’s Contract Dated March 12, 1985, executed ‘/b
on March 12, 1985, by Darryl Strawberry and Doubleday Sports, Inc. (predecessor in
interest to Sterling Métss .P.) is DENIED.
2. Response @ Lisa Strawberry’s Motion to Intervene as Plaintiff Intervenor
(doc. 83) are due within fou &? (14) days of this Order.

)

DONE AND ORDERED this%h'day of January, 2015.
S
R

M. CASEY GERS
CHIEF UNITED G%TES DISTRICT JUDGE

%
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%
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