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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

MARY W. COLON, Trustee,

Plaintiff,

vs. Case No. 4:12cv101-MCR/CAS

DARRYL STRAWBERRY, et al.,

Defendants.

                                                            /

O R D E R

This case was referred by Chief United States District Judge Casey Rodgers for

a status conference and to establish a time line for resolution of the remaining issues.  1

Doc. 56.  Three issues remain outstanding: (1) the sale of Darryl Strawberry’s deferred

compensation, (2) distribution of the proceeds from the sale, and (3) the amount of

attorney fees which should be awarded to the Mets.  Doc. 55.  Sterling Mets, L.P. [the

"Mets"] filed a renewed motion for attorney fees and costs on April 23, 2014.  Doc. 62.  2

 Previously, the motion for partial summary judgment, doc. 33, filed by the1

Internal Revenue Service ("IRS"), was granted, doc. 47, and a default judgment was
entered in favor of the United States of America.  Docs. 53, 54.  

 This Court previously ruled that the federal tax liens for Darryl Strawberry's2

1989 and 1990 federal income tax liabilities have first priority, "but such priority does
not extinguish the Mets' right to seek reasonable attorneys' fees and costs should any
surplus funds be available after satisfaction of the IRS's tax lien."  Docs. 45, 47. 
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The Mets seek fees of $83,911.50 and costs of $5,225.15.  Id.  The United States filed

a response titled, "Opposition By United States to Sterling Mets, L.P.'s Motion for

Attorneys' Fees and Costs," doc. 63, on May 7, 2014.  Doc. 63.  The response

contends that Sterling Mets is not entitled to any attorney fees and costs, doc. 63 at 8,

that the request includes activities unrelated to an interpleader which should not be

compensable, Id. at 13, and the fee is excessive.  Id. at 14.  Thereafter, the Mets filed a

reply which deems the opposition filed by the United States to be a "counteroffer"

pursuant to the procedures of N.D. Fla. Loc. R. 54.1(E)(4) and which accepts a

counteroffer in the amount of $75,833.00 and costs of $5,225.15.  Doc. 66.  In the

alternative, the Mets request that its motion for attorneys' fees be considered

unopposed and overrule any objections.  Id.  As noted in the prior Order, doc. 67, the

issue of attorneys fees must be deferred until sale of the property and a determination

that surplus funds exist after satisfaction of the tax lien.  

A motion has been filed by the United States for entry of Order of Sale.  Doc. 68.

The motion and proposed order has been agreed upon by the Trustee, the United

States, and the Mets.  The Mets separately filed a notice of non-opposition to the

motion.  Doc. 69.  The motion for entry of Order of Sale is Granted.  The parties shall

file an updated Status Report on or before September 2, 2014. 

Accordingly, it is

ORDERED:

1.  The parties shall file a Status Report by September 2, 2014. 

2.  Ruling on the request by Sterling Mets, L.P. for attorneys' fees, doc. 62,

remains DEFERRED.
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3.  The motion for entry of order of sale, doc. 68, is GRANTED.

4.  Darryl Strawberry is indebted to the United States for 1989, 1990, 2003, and

2004 federal income tax liabilities.

5.  The United States has valid and subsisting federal tax liens against all

property and rights to property belonging to Darryl Strawberry, including Darryl

Strawberry's right to receive monthly payments under the Darryl Strawberry Deferred

Compensation Agreement, Addendum III to Uniform Player's Contract Dated March 12,

1985, executed on March 12, 1985, by Darryl Strawberry and Doubleday Sports, Inc.

(predecessor in interest to Sterling Mets, L.P.) (the "deferred compensation

agreement").  A copy of the deferred compensation agreement is appended to this

order as Appendix 1, and a copy of a schedule of the payments due under the

deferred compensation agreement is appended as Appendix 2.

6.  Federal tax liens encumber Darryl Strawberry's right to receive payments

under the deferred compensation agreement.

7.  The federal tax liens have been foreclosed against Darryl Strawberry's right to

receive payments under the deferred compensation agreement and that right is ordered

sold pursuant to Title 28, United States Code, § 2004.

8.  The Internal Revenue Service ("IRS") Property Appraisal and Liquidation

Specialists ("PALS") is authorized to offer Darryl Strawberry's right to receive payments

under the deferred compensation agreement for public sale and to sell that right.

9.  The terms and conditions of the sale of Darryl Strawberry's right to receive

payments under the deferred compensation agreement are as follows:
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Case 4:12-cv-00101-MCR-CAS   Document 72   Filed 07/15/14   Page 3 of 18

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

Page 4 of 7

a. The sale of Darryl Strawberry's right to receive payments under the

deferred compensation agreement shall be free and clear of the interests of all parties

to this action.  Accordingly, and notwithstanding the reservation of rights referenced in

paragraph 11, all liens or other claims, of any kind, against the future ongoing stream of

monthly deferred compensation payments will be extinguished, with the exception of

the forthcoming monthly payments to the purchaser.

b. The sale shall be held on-site at a location to be determined by PALS,

and PALS shall also permit mail-in bids;

c. The PALS shall announce to the public, and the United States shall

provide specific notice to Sterling Mets, L.P., Mary Colon, Trustee, through counsel,

and Darryl Strawberry, of the date and time for the sale;

d. The minimum bid for the sale shall be $550,000. If the minimum bid is

not met or exceeded, the PALS may, without further permission of this Court, under the

terms and conditions in this Order of Sale, hold a new public sale of Darryl Strawberry's

right to receive payments under the deferred compensation agreement, and may

reduce the minimum bid.

e. Notwithstanding the order of the bankruptcy court sealing the deferred

compensation agreement between Darryl Strawberry and Doubleday Sports, Inc.

(predecessor in interest to Sterling Mets, L.P.), PALS may disclose the contents of the

deferred compensation agreement to potential bidders in whatever manner PALS

deems appropriate or necessary to market the property and facilitate its sale.

f. A deposit with PALS in an amount of twenty (20) percent of the bid is

required with the acceptance by PALS of the high bid.; the deposit will be in the form of

Case No. 4:12cv101-MCR/CAS

Case 4:12-cv-00101-MCR-CAS   Document 72   Filed 07/15/14   Page 4 of 18

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

Page 5 of 7

a certified or cashier's check payable to the Clerk of the United States District Court for

the Northern District of Florida.  PALS shall promptly deliver the deposit to the Clerk of

this Court for deposit into the Court's registry.

g. The successful bidder(s) shall pay to PALS the balance of the purchase

price for the right to receive payments under the deferred compensation agreement

within sixty (60) days following the date of the sale, by a certified or cashier's check

payable to the Clerk of the United States District Court for the Northem District of

Florida, and PALS shall promptly deliver the final payment to the Clerk of this Court.  If

the bidder fails to fulfill this requirement, the deposit shall be forfeited and shall be

applied to cover the expenses of the sale, with any amount remaining to be applied to

the liabilities of Darryl Strawberry at issue herein.  In that event, the Clerk shall

distribute the deposit as directed by the United States.  Darryl Strawberry's right to

receive payments under the deferred compensation agreement shall be again offered

for sale under the terms and conditions of this Order of Sale or, in the altemative, sold

to the second highest bidder.

h. The Clerk of the District Court is directed to accept the proceeds of the

sale and deposit it into the Court's registry for distribution pursuant to further order of

this Court.

i. The sale of Darryl Strawberry's right to receive payments under the

deferred compensation agreement shall be subject to confirmation by this Court.  On

confirmation of the sale, the PALS shall execute and deliver to the purchaser its

assignment conveying the right to receive the monthly payments under the deferred

compensation agreement.  On confirmation of the sale, all interests in, liens against, or
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claims to the payments under the deferred compensation agreement are discharged

and extinguished except for the Purchaser's right to on-going payments thereunder (i.e.,

the monthly payments reflected in Appendix 2 for the months remaining in the

360-month period that commenced January 2004).  Any claims or liens by the United

States, Sterling Mets, L.P., or Mary W. Colon, Trustee shall attach to the sale proceeds.

j. The sale of the Property is ordered pursuant to 28 U.S.C. § 2004, and is

made without right of redemption.

10.  Pending the sale of Darryl Strawberry's right to receive payments under the

deferred compensation agreement, and until the assignment of that right is delivered to

the successful bidder, Sterling Mets, LP, shall continue to direct the monthly payments

under the deferred compensation agreement directly to the Department of Justice for

application to Darryl Strawberry's 1989 and 1990 federal income tax liabilities.  Within

thirty days following confirmation of the sale, the successful bidder shall provide to

counsel for Sterling Mets, L.P., the name of the payee and information sufficient to

allow Sterling Mets, L.P., to direct payment to the payee.

11.  After the Court confirms the sale of the property, the sale proceeds shall be

distributed pursuant to further order of the Court.  All parties to this action reserve all

rights with respect to claims of priority and entitlement as to the sale proceeds from the

deferred compensation agreement without prejudice to any party's legal claims or

defense, all of which are expressly reserved.

12.  The United States is directed to serve a copy of this order on Darryl

Strawberry as well as subsequent notice of the sale.  Failure of Darryl Strawberry to
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object to the procedures set forth in this Order within ten days of service will constitute

waiver of any such objection.

13.  The Clerk of Court shall return this file upon receipt of the updated Status

Report or no later than September 2, 2014.

DONE AND ORDERED on July 15, 2014.

S/     Charles A. Stampelos                    

CHARLES A. STAMPELOS 

UNITED STATES MAGISTRATE JUDGE
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1 

IN THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

 

 

MARY W. COLON, TRUSTEE, ) 

  ) 

 Plaintiff, ) 

  ) 

 v. ) 

  ) 

DARRYL STRAWBERRY, et al., ) 

  ) 

 Defendants. ) 

_______________________________________) 

 

 

Case No. 4:12cv101-MCR/CAS 

 

OPPOSITION BY UNITED STATES 

TO MOTION FOR TEMPORARY RESTRAINING ORDER 

 

 

The United States of America opposes the Emergency Motion for Temporary Restraining 

Order [doc. 84] filed this morning at 9:00 am by Lisa Strawberry seeking to delay the sale of 

Darryl Strawberry’s deferred compensation.  The sale is scheduled for today at Noon Eastern 

time. 

The motion is without merit for a number of reasons. 

First, there exists a statutory bar to the relief Lisa Strawberry seeks.  The Anti-Injunction 

Act, 26 U.S.C. § 7421(a), states that “no suit for the purpose of restraining the assessment or 

collection of any tax shall be maintained in any court by any person. . . .”  There are statutory 

and court-created exceptions to this statutory bar, but none of them applies here.  See Enochs v. 

Williams Packing & Navigation Co., 370 U.S. 1, 7 (1962) (injunction will issue only if there as 

“no circumstances” under which the United States would prevail, and equity jurisdiction 

otherwise exists). 
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Second, there is no likelihood that Lisa Strawberry will prevail on her claim to a portion 

of the deferred compensation because her interest in the deferred compensation was extinguished 

pursuant to a bankruptcy settlement between the trustee of her Chapter 7 bankruptcy case and 

Sterlings Mets, L.P., as shown by Exhibit 1. 

Third, even if Lisa Strawberry had an in rem claim against the deferred compensation, 

there is no irreparable harm in allowing the asset to be sold and the proceeds of the sale 

distributed according to a further order of this Court, as contemplated in the Order of Sale.   

Fourth, staying the sale will cause great harm to the United States.  The IRS specialist has 

advised counsel that at least 15 bidders have flown in to Chicago to bid on the asset,  It is 

unlikely that interest in the sale will continue after a last-minute cancellation. 

WHEREFORE, the Court should dent the motion for temporary restraining order. 

 

CAROLYN CIRAOLO 

Principal Deputy Assistant Attorney General 

 

s/ Philip Doyle__________________ 

PHILIP DOYLE 

Trial Attorney, Tax Division 

U.S. Department of Justice 

P.O. Box 14189 

Washington, D.C.  20044 

202-514-9673 (v) 

202-514-4963 (f) 

Philip.A.Doyle@usdoj.gov 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th of January, 2015, I electronically filed the foregoing 

document with the Clerk of Court using the CM/ECF system, which will send notification of 

such filing to the following: 

 David K. Minacci 

  Smith, Thompson, Shaw & Manausa, P.A. 

 3520 Thomasville Road 

 4th Floor 

 Tallahassee, Florida 32309 

 

 Nathan A. Adams, IV 

 Holland & Knight, LLP 

 P.O. Drawer 810 

 Tallahassee, Florida 32302 

 

And by first-class mail to: 

 

 

Christopher Darden 

11500 Olympic Blvd. 

Ste. 400 

Los Angeles, CA 90065 

 

/s/ Philip Doyle     

PHILIP DOYLE 

Trial Attorney 

United States Department of Justice, Tax Division 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF FLORIDA  

TALLAHASSEE DIVISION 

 
____________________________________ 
MARY W. COLON, Trustee,  ) 
      ) 
  Plaintiff,   ) 
      ) 
 and      ) 
      ) 
LISA STRAWBERRY   ) 
      ) 
  Plaintiff Intervenor  )      
      ) 
v.      ) Case No. 4:12cv101-SPM/CAS 
      )   
DARRYL STRAWBERRY,   ) 
STERLING METS, L.P., a/k/a   ) 
THE NEW YORK METS BASEBALL ) 
CLUB,  INTERNAL REVENUE  ) 
SERVICE and MARY W. COLON, ) 
Trustee;      ) 
       ) 
  Defendants,   )   
      )  
___________________________________ ) 
 

 

LISA STRAWBERRY’S EMERGENCY MOTION FOR A TEMPORARY 

RESTRAINING ORDER AND SUPPORTING MEMORANDUM OF LAW 

 

I. INTRODUCTION 

 

Plaintiff Intervenor Lisa Strawberry, pursuant to Rule 65(b) of the Federal Rules 

of Civil Procedure and Local Rule 7.1(e), respectfully requests that this Court enter a 

temporary restraining order to prevent the sale of Defendant Darryl Strawberry’s 

Deferred Compensation Agreement, Addendum III to Uniform Player’s Contract Dated 
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March 12, 1985, executed on March 12, 1985, by Darryl Strawberry and Doubleday 

Sports, Inc.  (Predecessor in interest to Sterling Mets, L.P.) (the “deferred compensation 

agreement”), [Docket 78] presently scheduled for January 20, 2015. 

Plaintiff Intervenor is the first ex-wife of Defendant Darryl Strawberry and as the 

result of a final judgment of the dissolution of marriage, dated October 15, 1993, is half 

owner of the Deferred Compensation agreement asset foreclosed upon and presently 

scheduled for sale on January 20, 2015.  Defendant IRS is well aware of Plaintiff 

Intervenor’s spousal ownership interest in the Deferred Compensation because Defendant 

IRS: 1) issued a Notice of Levy on September 28, 2000 [Docket 201-6 of the 

Bankruptcy action, Case #11-04003-KKS], which states “This levy only attaches the 

property and rights to property of Darryl Strawberry.  It does not attach the property and 

rights to property arising from the spousal interest of Lisa Strawberry…,” and 2)  stated 

in Defendant IRS’s Amended Answer to the Crossclaim of Defendant Sterling Mets LP 

[Docket 12, p 12]  stating, “On October 2, 2000, the IRS served a notice of levy on 

Sterling Mets, L.P. to seize all present and future payments due to Darryl Strawberry 

under his deferred compensation agreement.  The notice of levy is for the tax years 1987, 

1988, 1989, and 1990, and recites on its face that it attaches solely to amounts owed to 

Darryl Strawberry and not to any spousal interest belonging to Lisa Strawberry (his first 

ex-wife).”    

In addition to the Plaintiff Intervenor’s Spousal ownership interest in the Deferred 

Compensation, Plaintiff Intervenor has unsatisfied Judgments for both Child Support and 

Spousal Support, both which predate the IRS liens and judgments.   Notwithstanding the 
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fact that Defendant IRS is aware of Plaintiff Intervenor’s Spousal ownership interest of 

the deferred compensation and aware of the unsatisfied judgments for Child Support and 

Spousal support, the minimum opening bid on the sale of the asset is $550,000 which 

represents the approximate amount due for the unpaid taxes of Defendant Darryl 

Strawberry.   It the sale goes forward, Plaintiff Intervenor will have lost all ownership 

interest to her spousal interest to the Deferred Compensation and any opportunity to 

recover the unsatisfied judgments of Child Support and Spousal Support and will place 

Plaintiff Intervenor is an extreme financial crisis, as the IRS will take through liens and 

seizures, all of the available property from which Plaintiff Intervenor may exert her Child 

Support judgment based upon the priority of her claim and upon the exemption provided 

by § 6334 of the Internal Revenue Code.   

 

II. FACTUAL AND LEGAL BACKGROUND 

Plaintiff Intervenor Lisa Strawberry filed a divorce action against Defendant 

Darryl Strawberry July 31, 1989, Los Angeles Superior Court Case # D 242 112.  On 

October 15, 1993, a Judgment of Dissolution was entered where in addition to Plaintiff 

Intervenor acquiring half interest in the Deferred Compensation of Defendant Darryl 

Strawberry that is the subject of the underlying action, Defendant Darryl Strawberry was 

also  ordered to pay child support of $15,000.00 per child for a total of $30,000.00 per 

month and $50,000.00 per month of spousal support commencing May 1, 1993,  

On September 11, 1995, a Findings and Order After Hearing was filed, which 

adjusted the child and spousal support.   On November 21, 1996, a Findings and Order 
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After Hearing was Filed, which again adjusted the Child and Spousal Support.  On April 

18, 1997, an Order on Arrearage was filed showing combined Child and Spousal Support 

of approximately $150,000.00.     On September 25, 2007, a hearing was held regarding 

the Child Support Services Department’s Motion to enter QDRO.  As of January 16, 

2015, the total outstanding balance owing on the Child and Spousal support is over 

$300,000.00. 

In December 3, 1993, Defendant Darryl Strawberry married Charisse Ann 

Strawberry.  Unbeknownst to Plaintiff Intervenor, Defendant Darryl Strawberry illegally 

entered into a marital property settlement that purported to transfer to Charisse Ann 

Strawberry $800,000 or approximately half the Darryl Strawberry’s interest in his 

deferred compensation agreement, which is the same asset foreclosed and scheduled for 

sale.  That transfer is also purported to be incorporated into Defendant Darryl 

Strawberry’s divorce decree [Doc 201, Ex. A]  to his second ex-wife.   However, 

Defendant Darryl Strawberry did not have legal authority to transfer any portion of the 

Deferred compensation as half of it belonged to Plaintiff Intervenor.  As a result of a 

subsequent Chapter 7 Bankruptcy filing by Charisse Ann Strawberry, Defendant Mary 

Colon, Trustee for Charisse Ann Strawberry’s Chapter 7 bankruptcy filed the instant 

action to pursue an asset that the debtor had no ownership interest to, because of the 

improper transfer by Defendant Darryl Strawberry. 

Because of the publicity associated with the sale of the Deferred Compensation, 

Plaintiff Intervenor, who lives in Los Angeles,  became aware of the sale on Monday 

January 12, 2015 by reading a news article on the internet.    She immediately contacted 
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counsel.     On the same day, January 12, 2015,  the office of counsel for Plaintiff 

Intervenor’s attempted to communicate with all of the parties in the instant action and 

successfully made contact with Mr. Philip Doyle, counsel for Defendant IRS,  wherein 

counsel for Plaintiff Intervenor requested that the sale scheduled for January 20, 2015 be 

stayed.   Mr. Doyle rejected any request to stay the sale but invited counsel to file a claim 

in the instant action. 

LEGAL STANDARDS 

I. RULE 65(a) 

A district court has the authority, pursuant to Federal Rule of Civil Procedure 

65(a), to issue a preliminary injunction. Fed. R. Civ. P. 65(a) (2010). “The grant or denial 

of a preliminary injunction rests in the discretion of the district court.” Long v. Benson, 

No. -8- 16261, 2010 WL 2500349, at *1 (11th Cir. June 22, 2010).   The Eleventh Circuit 

generally weighs four traditional equitable considerations in determining whether 

preliminary relief is appropriate.  These factors are (1) likelihood of success on the 

merits, (2) the irreparable injury to the movant, (3) "the threatened injury to the movant 

outweighs whatever damage the proposed injunction may cause to the moving party," and 

(4) "if issued, the injunction would not be adverse to the public interest." Charles H 

Wesley Educ. Found Inc., v. Cox, 408 F.3d 1349, 1354 (11th Cir. 2005) (quoting Siegel v. 

LePore, 234 F.3d 1163, 1176 (11th Cir. 2000)(en banc)); see also Order League of 

Women Voters of Florida v. Browning, No. 4:11-CV-628, slip op. at p. 3 (N.D. Fla. May 

31, 2012) (2012 WL 1957793 at *1).  Mesa Air Group, Inc. v. Delta Air Lines, Inc., 573 

F.3d 1124, 1128 (11th Cir. 2009); see also Cardile Brothers Mushroom Packaging, Inc. 
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v. First Choice Produce, Inc., No. 07-61870-CIV, 2007 WL 4592251, at *1 (S.D. Fla. 

Dec. 28, 2007) (same). The evidence which may be used to make out this showing need 

not be admissible at trial, and may consist of affidavits, declarations and hearsay. See 

Levi Strauss & Co. v. Sunrise Int’l Trading, Inc., 51 F.3d 982, 985 (11th Cir. 1995) (“[A] 

district court may rely on affidavits and hearsay materials which would not be admissible 

evidence for a permanent injunction, if the evidence is appropriate given the character 

and objectives of the  injunctive proceedings.”). 

II. EMERGENCY RELIEF 

Northern District of Florida Local Rule 7.1(e) provides for emergency relief.  The 

Rule provides: 

(e) Emergency Motions.  The Court may, upon written motion and 
good cause shown, waive the time requirements of this local Rule 
and grant an immediate hearing on any matter requiring such 
expedited procedure. The motion shall set forth in detail the 
necessity for such expedited procedure. 

Id. 

ARGUMENT 

I. THIS COURT SHOULD ISSUE A RESTRAINING ORDER PURSUANT 

TO RULE 65(a) 

A. Plaintiff Intervenor Lisa Strawberry is Likely to Succeed on the 

Merits 

It is axiomatic that a court has the “authority to enforce its orders and provide for 

the efficient disposition of litigation.” Zocaras v. Castro, 465 F.3d 479, 483 (11th Cir. 

2006); see also Miccosukee Tribe of Indians of Florida v. United States, No. 04-21448, 
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2010 WL 1506267, at *18 (S.D. Fla. April 14, 2010) (“Gold case”) (“A court has the 

power to enforce its orders.”); Bettis v. Toys “R” Us, No. 06-80334, 2009 WL 5206192, 

at *7 (S.D. Fla. Dec. 31, 2009) (“Inherent powers are vested in the very nature and 

essence of the Court; without such power the Court would be unable to manage the 

expeditious disposition of its docket, enforce its orders, and guard the integrity of its 

proceedings.”). Moreover, federal courts have the authority to enjoin a government 

agency from spending and/or dissipating funds which are needed to ensure compliance 

with existing law. See Silva v. East Providence Housing Authority, 390 F. Supp. 691 (D. 

R.I. 1975); Dowdell v. City of Apopka, Florida, 511 F. Supp. 1375 (M.D. Fla. 1981); City 

of South Pasadena v. Slater, 56 F. Supp. 2d 1106, 1145 (C.D. Cal. 1999) (“Therefore, the 

Court finds that it is appropriate to enjoin the defendants from spending either federal or 

state funds to construct any portion of the [challenged] project without leave of Court.”). 

In this case,  Plaintiff Intervenor is likely to succeed on the merits of her request 

to stay and enjoin the sale of the Deferred Compensation of Defendant Darryl Strawberry 

until such time as her ownership interest can be established and the Child and Spousal 

Support judgments can be enforced and take priority over Defendant IRS’s claims. 

Plaintiff Intervenor Lisa Strawberry seeks to safeguard her spousal ownership 

interest in the Deferred Compensation Agreement as she is half owner of said agreement.  

Additionally, Lisa Strawberry seeks funds which she claims are the property of her ex-

husband, Defendant Darryl Strawberry, of which were security for same and which, but 

for the liens of the IRS, Plaintiff Intervenor Lisa Strawberry would be available to her 
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based upon the priority of her claim and upon the exemption provided by the §6334 of 

the Internal Revenue Code, which states: 

Judgment for support of minor children.--If the taxpayer is required by 
judgment of a court of competent jurisdiction, entered prior to the date 
of levy, to contribute to the support of his minor children, so much of 
his salary, wages, or other income as is necessary to comply with such 
judgment. 
 

The applicable regulation under this statute is §301.6334-1(a), 26 C. F. R., 

Treasury Regulations on Procedure and Administration (1954 Code), which provides: 

 

Judgments for support of minor children.--If the taxpayer is required 
under any type of order or decree (including an interlocutory decree or 
a decree of support pendente lite) of a court of competent jurisdiction, 
entered prior to the date of levy, to contribute to the support of his 
minor children so much of his salary, wages, or other income as is 
necessary to comply with such order or decree. The taxpayer must 
establish the amount necessary to comply with the order or decree. The 
district director is not required to release a levy until such time as he is 
satisfied that the amount to be released from levy will actually be 
applied in satisfaction of the support obligation. The district director 
may make arrangements with a delinquent taxpayer to establish a 
specific amount of such taxpayer's salary, wage, or other income for 
each pay period which shall be exempt from levy. Any request for 
such an arrangement shall be directed to the Chief, Special Procedures 
Staff, for the internal revenue district in which the taxpayer resides. 
Where the taxpayer has more than one source of income sufficient to 
satisfy the support obligation imposed by the order or decree, the 
amount exempt from levy may at the discretion of the district director 
be allocated to one salary, wage, or source of other income or be 
apportioned between the several salaries, wages, or other sources of 
income. This subparagraph applies with respect to levies made on or 
after January 30, 1970 . 
 

In addition to a judgment for Child Support issued in October 15, 1993,  Plaintiff 

Intervenor obtained a Judgment for Spousal Support dated the same date.  As of the date 
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of the IRS levy, Defendant Darryl Strawberry was delinquent in his obligations to pay 

both judgments.  As of the today’s date, January 16, 2015, Defendant Darryl Strawberry 

is still delinquent in his obligations to pay either judgments.      

A federal tax lien, described as a "secret lien," see United States v. Security Trust 

& Savings Bank [50-2 USTC ¶9492 ], 340 U.S. 47, 53 (1950) (Jackson, J., concurring) 

(citation omitted), is effective upon assessment against all persons, even in the absence of 

recordation of the lien.  See Rice Investment Co. v. United States [80-2 USTC ¶9654 ], 

625 F.2d 565, 568 (5th Cir. 1980).  However, under 26 U.S.C. §6323(a) , certain persons 

are protected against unrecorded federal tax liens. Section 6323(a) provides: 

The lien imposed by section 6321 shall not be valid as against any purchaser, 

holder of a security interest, mechanic's lienor, or judgment lien creditor until notice 

thereof which meets the requirement of subsection (f) has been filed by the Secretary. 

Only those persons specifically listed in the statute are entitled to priority over 

unrecorded federal tax liens. See 14 Mertens, Law of Federal Income Taxation §15A.03, 

at 15-16 (1991). 

In addition to the Judgment for Child Support, Plaintiff Intervenor is  a "judgment 

lien creditor" by virtue of the Judgment for Spousal Support dated October 15, 1993, 

which predates the IRS lien and levy of October 2000.    If Lisa Strawberry were a 

"judgment lien creditor," and her status as such was acquired prior to October 2000 

(which is established), when the government recorded its federal tax liens, Lisa 

Strawberry would be entitled to priority over the government. 
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A "judgment lien creditor," undefined by statute, is described in treasury 

regulations as a person who has obtained a valid judgment . . . for the recovery of . . . a 

certain sum of money. . . . [and as] a person who has perfected a lien under the judgment 

on the property involved. 

26 C.F.R. §301.6323(h)-1(g) . "In determining . . . whether a judgment creditor's 

lien is perfected . . . , we look first to the local law setting forth the lien procedure and its 

legal consequences." Hartford Provision Co. v. United States [78-1 USTC ¶9392 ], 579 

F.2d 7, 9 (2d Cir. 1978). 

For all persons who are not specifically listed in section 6323 , priority as a lienor 

is determined by the common law rule of "first in time is the first in right." United States 

v. City of New Britain [54-1 USTC ¶9191 ], 347 U.S. 81, 87-88 (1954). Under that rule, a 

federal tax lien takes priority over competing liens unless the competing lien was choate, 

or fully established, prior to the attachment of the federal lien. See id. at 86. Not only 

does a lienor's interest have to be first chronologically, but the interest must be choate to 

defeat the federal tax lien. A choate lien is one in which the identity of the lienor, the 

property subject to the lien and the amount of the lien are established. Id. at 84. A lien 

that is "choate" has been described as a lien that is "specific and perfected" and for which 

"nothing more [need] be done." United States v. Equitable Life Assurance Society [66-1 

USTC ¶9444 ], 384 U.S. 323, 327-28 (1966) (citation omitted). 

Under the federal revenue statute, federal law determines the rights of priority 

among competing lienors; however, state law controls in determining the nature of a 

taxpayer's interest in property. SEC v. Levine, 881 F.2d 1165, 1175 (2d Cir. 1989); see 
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also National Bank of Commerce [85-2 USTC ¶9482 ], 472 U.S. at 722; Aquilino v. 

United States [60-2 USTC ¶9538 ], 363 U.S. 509, 513 (1960). "[W]hether the [federal] 

tax lien has attached depends on the state law question of ownership, since the lien can 

only attach to property that the taxpayer owns." United States v. Fontana [82-1 USTC 

¶9237 ], 528 F.Supp. 137, 143 (S.D.N.Y. 1981). "This follows from the fact that the 

federal statute 'creates no property rights but merely attaches consequences, federally 

defined, to rights created under state law.' " National Bank of Commerce [85-2 USTC 

¶9482 ], 472 U.S. at 722 (quoting United States v. Bess [58-2 USTC ¶9595 ], 357 U.S. 

51, 55 (1958)). Thus, Plaintiff Intervenor Lisa Strawberry has priority because: 1) she is 

half owner of the Darryl Strawberry Deferred Compensation Agreement, 2) Spousal 

Support judgment entered on October 15, 1993 predates the competing claims by 

Defendants including IRS; and 3) the Child Support Judgment of October 15, 1993 has 

priority because this judgment is exempt from the lien and levy and it also predates all 

other claims. 

B. The Temporary Restraining Order is Necessary to Prevent 

Irreparable Harm 

Plaintiff Intervenor Lisa Strawberry will suffer irreparable harm if a Temporary 

Restraining Order is not issued.  A showing of irreparable injury is "the sine qua non of 

injunctive relief." Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc) 

(citing Northeastern Fla. Chapter of the Ass 'n of Gen. Contractors v. City of 

Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990)).    A temporary restraining order or a 

preliminary injunction is “an extraordinary and drastic remedy not to be granted unless 
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the movant clearly carries the burden of persuasion.” Zardui– Quintana v. Richard, 768 

F.2d 1213, 1216 (11th Cir. 1985) (internal quotation marks omitted). In particular, the 

party seeking a TRO must make a clear showing both (a) that it will suffer irreparable 

injury absent the injunction and (b) that it is likely to prevail on the merits.  See Winter v. 

Natural Res. Def. Council, Inc., 129 S.Ct. 365, 375 (2008).  Although the foregoing 

standard is sometimes described as an equitable balancing, e.g., U.S. Mem. 12, the 

Supreme Court has stressed that these are absolute requirements, both of which must be 

clearly established in order to obtain an injunction. See Winter, 129 S.Ct. at 375 

(rejecting cases holding that a party demonstrating a likelihood of success on the merits 

need only make a lesser showing of irreparable injury and holding that, at a minimum, 

“plaintiffs seeking preliminary relief [must] demonstrate that irreparable injury is likely 

in the absence of an injunction”). A court may not issue a general injunction directing a 

party to “obey the law” or avoid some general course of conduct not tethered to a specific 

violation.  Burton v. City of Belle Glade, 178 F.3d 1175, 1200- 01 (11th Cir. 1999). 

Rather, if warranted, any injunction “must be tailored to fit the nature and extent of [an] 

established violation.” Gibson v. Firestone, 741 F.2d 1268, 1273 (11th Cir. 1984) 

C. The Balance of Equities Favors Issuing a Temporary Restraining 

Order 

The balance of the equities favors granting a temporary restraining order because 

if the Deferred Compensation asset is sold at the minimum bid, Plaintiff Intervenor will 

have lost all ownership interest to her half interest of the asset and furthermore, Plaintiff 

Intervenor will have lost an opportunity to enforce the unsatisfied judgments for Child 
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and Spousal Support which has priority over all other claims including the IRS claim.   

Moreover, it would hardly be equitable to permit the IRS to violate existing court 

judgments that predate its lien and order.   

 

D. The Public Interest Will Not Be Harmed as a Result of the Temporary 

Restraining Order 

The public interest will be promoted rather than harmed by the restraining order.  

The rights of divorce judgment creditors and child support judgments will remain as 

having priority over IRS liens and levies. 

 

II. THERE IS GOOD CAUSE FOR EMERGENCY RELIEF 

In just four days, on January 20, 2015, the Defendant IRS will auction off the 

Deferred Compensation of Defendant Darryl Strawberry with a minimum bid that barely 

covers the outstanding tax liability of Darryl Strawberry.  If the asset sells near the 

minimum bid, Plaintiff Intervenor’s ownership interest in the asset will be lost and the 

IRS lien does not even apply to her spousal ownership interest.  A tragedy of justice will 

have occurred and the funds will be dissipated without taking into consideration of 

Plaintiff Intervenor’s ownership of the asset as well as the unsatisfied judgments for 

Child and Spousal Support.   Because this proposed course of action is contrary to the 

preexisting judgments of the Los Angeles superior Court, this Court should grant 

emergency relief pursuant to Local Rule 7.1(e). 
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III.  CONCLUSION 

For the reasons set forth above, Plaintiff Intervenor Lisa Strawberry respectfully 

requests that the Court enter her proposed temporary restraining order that stays the sale 

of the Darryl Strawberry Deferred Compensation. 

 

      /s/ Christopher A. Darden, Esq 
      Christopher A. Darden, Esq. 
      11500 Olympic Blvd., Suite 400 
      Los Angeles, CA   90065 
      Telephone: 310-444-3099 
      Telefax:  310-444-3098 
      Email:   dardenatty@aol.com 
 
      Attorney for Plaintiff Intervenor 

      Lisa Strawberry 
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Declaration of Christopher A. Darden 

I, Christopher A. Darden, declare: 

1. I am an attorney duly licensed to practice law in California and before this 

and other federal courts.  The facts set forth in this declaration are based on my personal 

knowledge, and if called and sworn as a witness I could and would testify to the 

following. 

2. This motion is made following a conference of counsel pursuant to 7.1(b) 

which took place on January 12, 2015, and pursuant to Federal Rule of Civil Procedure 

24(a) on Defendants. 

3. I call this Court’s attention to the Final Judgment of Dissolution dated 

October 15, 1993 between Lisa Strawberry and Darryl Strawberry, specifically page 15, ¶ 

h, which refers to Lisa Strawberry’s spousal ownership interest of the Deferred 

Compensation Agreement.   Attached as Exhibit “A” is a true and correct copy of this 

document.  

4. Attached hereto as Exhibit “B”  is a Responsive Declaration to Order to 

Show Cause which includes an Order of Arrearage.   

I declare under penalty of perjury under the laws of the state of California and the 

United States of America that the foregoing is true and correct. Executed on January 16, 

2015 at Los Angeles, California.  

 
    __/s/ Christopher A. Darden_________________ 
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    Christopher A.  Darden, Esq. 
 
 
 

Declaration of Lisa Strawberry 

 

I, Lisa Strawberry, declare: 

1. I am the Plaintiff Intervenor in this motion.  The facts set forth in this 

declaration are based on my personal knowledge, and if called and sworn as a witness, I 

could and would testify to the following. 

2. I initiated a divorce proceeding against my ex husband Darryl Strawberry 

on July 31, 1989.  The dissolution was finalized by a final Judgment being issued on 

October 15, 1993. 

3. As of result of the final Judgment dated October 15, 1993, I was awarded 

half ownership of the Deferred Compensation Agreement, Addendum III to Uniform 

Player’s Contract Dated March 12, 1985, executed on March 12, 1985, by Darryl 

Strawberry and Doubleday Sports, Inc.  At the time of this judgment, the approximate 

value of half the Deferred Compensation was $800,000.00. 

4. In addition, Defendant Darryl Strawberry was to pay both Child Support 

and separate Spousal Support which was adjusted from time to time.  As of March 4, 

2008, Defendant Darryl Strawberry was delinquent in paying both the Child Support and 

spousal Support.   As of today’s date, January 16, 2015, the combined outstanding total 

child support and spousal support arrears is over $300,000.00. 
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Certificate of Conferral 

 Pursuant to Local Rule 7.1(b) for the Northern District of Florida, counsel for the 

Plaintiff Intervenor certifies that he conferred with counsel for Defendant IRS and the 

Defendant IRS did not agree to the relief sought in this Motion. 

      /s/ Christopher A. Darden, Esq 
      Christopher A. Darden, Esq. 
      11500 Olympic Blvd., Suite 400 
      Los Angeles, CA   90065 
 
      Attorney for Plaintiff Intervenor 

      Lisa Strawberry 

 

 

Certificate of Service 

I certify that a true and correct copy of the foregoing will be sent electronically to 

the registered participants (filed through EM/ECF system) and an email copy of the same 

will be transmitted o the non-registered participants, on this 16th day of January 2015. 

 

 
      /s/ Christopher A. Darden, Esq 
      Christopher A. Darden, Esq. 
      11500 Olympic Blvd., Suite 400 
      Los Angeles, CA   90065 
 
      Attorney for Plaintiff Intervenor 

      Lisa Strawberry 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF FLORIDA  

TALLAHASSEE DIVISION 

 

____________________________________ 

MARY W. COLON, Trustee,  ) 

      ) 

  Plaintiff,   ) 

      ) 

 and      ) 

      ) 

LISA STRAWBERRY   ) 

      ) 

  Plaintiff Intervenor  )      

      ) 

v.      ) Case No. 4:12cv101-SPM/CAS 

      )   

DARRYL STRAWBERRY,   ) 

STERLING METS, L.P., a/k/a   ) 

THE NEW YORK METS BASEBALL ) 

CLUB,  INTERNAL REVENUE  ) 

SERVICE, and MARY W. COLON,  ) 

Trustee;      ) 

       ) 

  Defendants,   )   

      )  

___________________________________ ) 

 

 

LISA STRAWBERRY’S MOTION TO INTERVENE  

AS PLAINTIFF INTERVENOR 

 

Lisa Strawberry hereby moves this Court, by and through its undersigned 

attorneys,  for leave to intervene in this action as of right, pursuant to Federal Rule of 

Civil Procedure 24(a) or, alternatively, in permissive intervention pursuant to Federal 

Rule of Civil Procedure 24(b).  The complaint in Intervention is attached as Exhibit “A”.  

Plaintiff-Intervenor further requests that her Complaint in Intervention be deemed filed 

upon granting this motion and that Defendants be required to respond to the Compliant in 
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Intervention within twenty-one (21) days.  Plaintiff Intervenor is concurrently filing an 

Emergency Motion to request a stay of the sale presently scheduled for January 20, 2015 

of the asset in question.  As grounds therefore, Plaintiff Intervenor Lisa Strawberry states 

as follows: 

1.  The Plaintiff Intervenor Lisa Strawberry’s Motion to Intervene is timely because 

the scheduled foreclosure sale of the asset in question has not taken place yet.    Lisa 

Strawberry’s intervention will not create any delay.  Thus, intervention by Plaintiff 

Intervenor Lisa Strawberry at this juncture will not prejudice the existing parties.   

2. The Plaintiff Intervenor Lisa Strawberry has a substantial legal interest in the 

subject matter of the action because it involves an asset that is community property and 

subject of a dissolution of marriage judgment, dated October 15, 1993 between Plaintiff 

Intervenor and Defendant Darryl Strawberry.   

3. The Plaintiff Intervenor’s interests are not adequately protected by the existing 

parties to the litigation.  Because the Intervenor’s interests are contradictory to the other 

Defendants in this action,  its interests do not necessarily align with the interests 

represented by private plaintiffs.   

4. The Plaintiff Intervenor also satisfies the requirements for permissive intervention 

because its claims against the defendant have questions of law and fact in common with 

the claims and facts at issue in the main action. 

5. Pursuant to Local Rule 7.1(b)  counsel for the Intervenor conferred with counsel 

for the defendant IRS by telephone on January 12, 2015 concerning the Intervenor’s 

motion to intervene.   
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6. As further support for this Motion, the intervenor respectfully directs the Court to 

the following Memorandum of Law, which is attached hereto and incorporated herein by 

reference.   

MEMORANDUM OF LAW IN SUPPORT OF  

PLAINTIFF INTERVENOR LISA STRAWBERRY’S MOTION TO INTERVENE  

 

I. INTRODUCTION 

 

Although Intervenor Lisa Strawberry is not a party to this action, the underlying 

action involves community property of which Intervenor Lisa Strawberry owns half.  In 

fact the notice of IRS lien and levy states that the lien and levy shall not effect the portion 

of which belongs to Intervenor Lisa Strawberry (See Docket No.   ), however the 

scheduled foreclosure sale takes no consideration of intervenor’s ownership interest in 

her half of Deferred Compensation Agreement.   

No party has made any attempt to serve or notify Intervenor Plaintiff of the 

underlying proceedings.  It was only through the publicity of the scheduled sale that 

Intervenor Plaintiff only became aware of the scheduled sale of her ex-husband 

Defendant Darryl Strawberry January 12, 2015 and immediately hired counsel to assert 

her ownership interest in the asset scheduled for sale.  

Intervenor Plaintiff seeks to bring the attached complaint in intervention because 

Defendant New York Mets holds the Deferred Retirement Annuity that Intervenor is one 

half owner of and Intervenor has a unsatisfied judgment for Child Support and Spousal 

Support that predates all the claims that have been made in this action including that of 

the Defendant IRS. 
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Defendant New York Mets is aware of the fact that Intervenor is not a party.  It is 

also aware of the facts that Intervenor is the rightful owner of one half share of the 

Retirement Deferred annuity and furthermore is aware that Intervenor has unsatisfied 

judgments for Child Support and Spousal Support that  

 

II. ARGUMENT 

A. The Intervenor Satisfies the Requirements for Intervention of Right  

 

Federal Rule of Civil Procedure Rule 24(a) provides that upon timely application, 

anyone shall be permitted to intervene in an action: 

When the applicant claims an interest relating to the property or 

transaction which is the subject of the action and the applicant is so 

situated that the disposition of the action may as a practical matter impair 

or impede the applicant’s ability to protect that interest, unless the 

applicant’s interest is adequately represented by existing parties. 

 

Fed. R. Civ. P. 24(a)(2).  Fox v. Tyson Foods, Inc., 519 F.3d 1298, 1302-03 (11th Cir. 

2008) (quoting Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989)); see also 

Stone v. First Union Corp., 371 F. 3d 1305, 1308-09 (11th Cir. 2004).   

Here, the Plaintiff Intervenor’s request for intervention satisfies the requirements 

of Rule 24(a)(2) for intervention as of right.  The Intervenor has a substantial legal 

interest in the subject matter of the action because this case directly deals with property 

that Intervenor is the rightful and legal owner, specifically half of the Deferred 

Compensation of Darryl Strawberry belongs to Intervenor.    

 

Case 4:12-cv-00101-MCR-CAS   Document 83   Filed 01/20/15   Page 4 of 13

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

 

 5

1. The Intervenor’s Motion to Intervene is Timely 

 

The Eleventh Circuit has identified several factors relevant to determining 

whether a request for intervention is timely:  

(1) the length of time during which the proposed intervenor knew or 

reasonably should have known of the interest in the case before 

moving to intervene; (2) the extent of prejudice to the existing parties 

as a result of the proposed intervenor’s failure to move for intervention 

as soon as it knew or reasonably should have known of its interest; (3) 

the extent of prejudice to the proposed intervenor if the motion is 

denied; and (4) the existence of unusual circumstances militating 

either for or against a determination that their motion was timely.  

 

Georgia v. U.S. Army Corps of Engineers, 302 F.3d 1242, 1259 (11th Cir. 2002) (quoting 

Chiles, 865 F.2d at 1213).  

The Supreme Court has emphasized that “[t]imeliness is to be determined from all 

the circumstances.” NAACP v. New York, 413 U.S. 345, 366 (1973). This Circuit has also 

recognized that the requirement of timeliness “must have accommodating flexibility 

toward both the court and the litigants if it is to be successfully employed to regulate 

intervention in the interest of justice.” U.S. Army Corps of Engineers, 302 F.3d at 1259 

(citing McDonald v. E.J. Lavino Co., 430 F.2d 1065, 1074 (5th Cir. 1970).   

In Chiles v. Thornburgh, a motion to intervene was held to be timely where the 

motion “was filed only seven months after [the plaintiff] filed his original complaint, 

three months after the government filed its motion to dismiss, and before any discovery 

had begun.”  Chiles, 865 F.2d at 1213; see also Diaz v. Southern Drilling Corp., 427 F.2d 

1118, 1125-26 (5th Cir. 1970) (motion to intervene more than a year after the action was 

commenced was timely when there had been no legally significant proceedings other than 
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the completion of discovery and intervention would not cause any delay in the process of 

the overall litigation).   

Applying these factors to the instant case, the Intervenor’s application for 

intervention is timely.  Thus, this litigation remains at an early stage and the Plaintiff 

Intervenor’s decision to intervene at this point will not prejudice either party.  Davis v. 

Southern Bell Tel. & Tel. Co., 149 F.R.D. 666, 670 (S.D. Fla. 1993) (allowing 

intervention “[a]lthough the case has been pending for more than two years, discovery on 

the merits has not been completed and dispositive motions have not been filed. As a 

consequence, there is no indication that this litigation is close to conclusion.”).   

While the existing parties to the litigation will not be prejudiced by the 

Intervenor’s intervention, the Plaintiff Intervenor will be prejudiced if its request for 

intervention is denied.  By avoiding multiple lawsuits and coordinating discovery, 

intervention will lend efficiency to the proceedings.   

2. The Plaintiff Intervenor has a Substantial Legal Interest in this 

Litigation 

 

For an applicant’s interest in the subject matter of the litigation to be cognizable 

under Rule 24(a)(2), it must be “direct, substantial and legally protectable.” U.S. Army 

Corps of Engineers, 302 F.3d at 1249.  See also Chiles, 865 F.2d at 1212-13 (noting that 

the focus of a Rule 24 inquiry is “whether the intervenor has a legally protectable interest 

in the litigation.”)   The inquiry on this issue “is ‘a flexible one, which focuses on the 

particular facts and circumstances surrounding each [motion for intervention].’”  Chiles, 
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865 F.2d at 1214 (quoting United States v. Perry County Bd. of Educ., 567 F.2d 277, 279 

(5th Cir. 1978)).  

The Plaintiff Intervenor has a legally protectable interest in this litigation.  

 Plaintiff Intervenor Lisa Strawberry seeks to safeguard her spousal ownership 

interest in the Deferred Compensation Agreement as she is half owner of said agreement.  

Additionally, Lisa Strawberry seeks funds which she claims are the property of her ex-

husband, Defendant Darryl Strawberry, of which were security for same and which, but 

for the liens of the IRS, Plaintiff Intervenor Lisa Strawberry would be available to her 

based upon the priority of her claim and upon the exemption provided by the §6334 of 

the Internal Revenue Code, which states: 

Judgment for support of minor children.--If the taxpayer is required by 

judgment of a court of competent jurisdiction, entered prior to the date 

of levy, to contribute to the support of his minor children, so much of 

his salary, wages, or other income as is necessary to comply with such 

judgment. 

 

The applicable regulation under this statute is §301.6334-1(a), 26 C. F. R., 

Treasury Regulations on Procedure and Administration (1954 Code), which provides: 

 

Judgments for support of minor children.--If the taxpayer is required 

under any type of order or decree (including an interlocutory decree or 

a decree of support pendente lite) of a court of competent jurisdiction, 

entered prior to the date of levy, to contribute to the support of his 

minor children so much of his salary, wages, or other income as is 

necessary to comply with such order or decree. The taxpayer must 

establish the amount necessary to comply with the order or decree. The 

district director is not required to release a levy until such time as he is 

satisfied that the amount to be released from levy will actually be 

applied in satisfaction of the support obligation. The district director 

may make arrangements with a delinquent taxpayer to establish a 
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specific amount of such taxpayer's salary, wage, or other income for 

each pay period which shall be exempt from levy. Any request for 

such an arrangement shall be directed to the Chief, Special Procedures 

Staff, for the internal revenue district in which the taxpayer resides. 

Where the taxpayer has more than one source of income sufficient to 

satisfy the support obligation imposed by the order or decree, the 

amount exempt from levy may at the discretion of the district director 

be allocated to one salary, wage, or source of other income or be 

apportioned between the several salaries, wages, or other sources of 

income. This subparagraph applies with respect to levies made on or 

after January 30, 1970 . 

 

In addition to a judgment for Child Support issued in October 15, 1993,  Plaintiff 

Intervenor obtained a Judgment for Spousal Support dated the same date.  As of the date 

of the IRS levy, Defendant Darryl Strawberry was delinquent in his obligations to pay 

both judgments.  As of the today’s date, January 16, 2015, Defendant Darryl Strawberry 

is still delinquent in his obligations to pay either judgments.      

For all persons who are not specifically listed in section 6323 , priority as a lienor 

is determined by the common law rule of "first in time is the first in right." United States 

v. City of New Britain [54-1 USTC ¶9191 ], 347 U.S. 81, 87-88 (1954). Under that rule, a 

federal tax lien takes priority over competing liens unless the competing lien was choate, 

or fully established, prior to the attachment of the federal lien. See id. at 86. Not only 

does a lienor's interest have to be first chronologically, but the interest must be choate to 

defeat the federal tax lien. A choate lien is one in which the identity of the lienor, the 

property subject to the lien and the amount of the lien are established. Id. at 84. A lien 

that is "choate" has been described as a lien that is "specific and perfected" and for which 

"nothing more [need] be done." United States v. Equitable Life Assurance Society [66-1 

USTC ¶9444 ], 384 U.S. 323, 327-28 (1966) (citation omitted). 
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Under the federal revenue statute, federal law determines the rights of priority 

among competing lienors; however, state law controls in determining the nature of a 

taxpayer's interest in property. SEC v. Levine, 881 F.2d 1165, 1175 (2d Cir. 1989); see 

also National Bank of Commerce [85-2 USTC ¶9482 ], 472 U.S. at 722; Aquilino v. 

United States [60-2 USTC ¶9538 ], 363 U.S. 509, 513 (1960). "[W]hether the [federal] 

tax lien has attached depends on the state law question of ownership, since the lien can 

only attach to property that the taxpayer owns." United States v. Fontana [82-1 USTC 

¶9237 ], 528 F.Supp. 137, 143 (S.D.N.Y. 1981). "This follows from the fact that the 

federal statute 'creates no property rights but merely attaches consequences, federally 

defined, to rights created under state law.' " National Bank of Commerce [85-2 USTC 

¶9482 ], 472 U.S. at 722 (quoting United States v. Bess [58-2 USTC ¶9595 ], 357 U.S. 

51, 55 (1958)). Thus, Plaintiff Intervenor Lisa Strawberry has priority because: 1) she is 

half owner of the Darryl Strawberry Deferred Compensation Agreement, 2) Spousal 

Support judgment entered on October 15, 1993 predates the competing claims by 

Defendants including IRS; and 3) the Child Support Judgment of October 15, 1993 has 

priority because this judgment is exempt from the lien and levy and it also predates all 

other claims. 

 

3. The Disposition of the Instant Litigation May Impair the 

Intervenor’s Ability to Protect Her Interest 

 

The Intervenor’s ability to protect its substantial legal interest would be impaired 

absent intervention.  In just four days, on January 20, 2015, the Defendant IRS will 
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auction off the Deferred Compensation of Defendant Darryl Strawberry with a minimum 

bid that barely covers the outstanding tax liability of Darryl Strawberry.  If the asset sells 

near the minimum bid, Plaintiff Intervenor’s ownership interest in the asset will be lost 

and the IRS lien does not even apply to her spousal ownership interest.  A tragedy of 

justice will have occurred and the funds will be dissipated without taking into 

consideration of Plaintiff Intervenor’s ownership of the asset as well as the unsatisfied 

judgments for Child and Spousal Support.   The Existing Parties Do Not Adequately 

Represent the Intervenor’s Interests 

 

The fourth and final element to justify intervention of right is inadequate 

representation of the proposed intervenor’s interest by existing parties to the litigation.  

This element is satisfied if the proposed intervenor “shows that representation of his 

interest ‘may be’ inadequate.”  Chiles, 865 F.2d at 1214 (citing Trbovich v. United Mine 

Workers of America, 404 U.S. 528, 538 n. 10 (1972)). The burden on the proposed 

intervenor to show that existing parties cannot adequately represent its interest is 

“minimal.” Stone, 371 F.3d 1311; U.S. Army Corps of Engineers, 302 F.3d at 1259 

(citing Trbovich, 404 U.S. at 538 n. 10).  Any doubt concerning the propriety of allowing 

intervention should be resolved in favor of the proposed intervenors because it allows the 

court to resolve all related disputes in a single action.  Lloyd v. Alabama Dep’t of 

Corrections, 176 F.3d 1336, 1341 (11th Cir. 1999); Federal Sav. and Loan Ins. Corp. v. 

Falls Chase Special Taxing Dist., 983 F.2d 211, 216 (11th Cir. 1993). 

In the instant case, the current IRS and METS Defendants cannot adequately 

represent Intervenor because they are parties to the instant action and directly affected by 
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the rights of Plaintiff Intervenor. As parties, the other Defendants cannot successfully 

advance Intervenor's essential argument that its spousal interest in the Deferred 

Compensation and judgment for Child Support and Spousal Support. 

 

B. The Plaintff Intervenor Meets the Requirements for Permissive 

Intervention 

 

Rule 24(b) of the Federal Rules of Civil Procedure provides an alternative basis 

for the Intervenor’s intervention in this action. Rule 24(b) states, in relevant part: 

Upon timely application anyone may be permitted to intervene in an 

action …when an applicant’s claim or defense and the main action have a 

question of law or fact in common.  When a party to an action relies for 

ground of claim or defense upon any statute or executive order 

administered by a federal or state governmental officer or agency or upon 

any regulation, order, requirement or agreement issued or made pursuant 

to the statute or executive order, the officer or agency upon timely 

application may be permitted to intervene in the action.  In exercising its 

discretion the court shall consider whether the intervention will unduly 

delay or prejudice the adjudication of the rights of the original parties. 

 

Fed. R. Civ. P. 24(b).  The Eleventh Circuit has established a two-part test to guide the 

Court’s discretion as to whether a party may intervene pursuant to Rule 24(b)(2): the 

applicant must show that “(1) his application to intervene is timely; and (2) his claim or 

defense and the main action have a question of law or fact in common.”  Chiles, 865 F.2d 

at 1213 (citing Sellers v. United States, 709 F.2d 1469, 1471 (11th Cir. 1983)).  

 

III. CONCLUSION 

 

For the foregoing reasons, the Court should grant the Plaintiff Intervenor’s motion 

to intervene (i) as a matter of right pursuant to Rule 24(a)(2) of the Federal Rules of Civil 
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Procedure or, in the alternative, (ii) permissively pursuant to Rule 24(b) of the Federal 

Rules of Civil Procedure.   

 

Dated: January 16, 2015    Respectfully Submitted, 

      /s/ Christopher A. Darden, Esq 

      Christopher A. Darden, Esq. 

      11500 Olympic Blvd., Suite 400 

      Los Angeles, CA   90065 

      Los Angeles, CA   90065 

      Telephone: 310-444-3099 

      Telefax:  310-444-3098 

      Email:   dardenatty@aol.com 

 

 

      Attorney for Plaintiff Intervenor 

      Lisa Strawberry 

 

Case 4:12-cv-00101-MCR-CAS   Document 83   Filed 01/20/15   Page 12 of 13

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

 

 13

Certificate of Service 

I certify that a true and correct copy of the foregoing will be sent electronically to the 

registered participants (filed through EM/ECF system) and an email copy of the same will be 

transmitted o the non-registered participants, on this 16
th

 day of January 2015. 

 

 

      /s/ Christopher A. Darden, Esq 

      Christopher A. Darden, Esq. 

      11500 Olympic Blvd., Suite 400 

      Los Angeles, CA   90065 

 

      Attorney for Plaintiff Intervenor 

      Lisa Strawberry 
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

MARY W. COLON, Trustee,

Plaintiff,

v.          Case No. 4:12cv101-MCR/CAS

DARRYL STRAWBERRY, et al.

Defendants.

___________________________/

ORDER

Pending before the Court is Lisa Strawberry’s Emergency Motion for a Temporary

Restraining Order (doc. 84), seeking to enjoin the sale of the Darryl Strawberry Deferred

Compensation Agreement, Addendum III to Uniform Player’s Contract Dated March 12,

1985, executed on March 12, 1985, by Darryl Strawberry and Doubleday Sports, Inc.

(predecessor in interest to Sterling Mets, L.P.), scheduled for today, January 20, 2015. 

The document purports to have been filed on January 16, 2015, but was not filed in this

Court until this morning (the morning of the sale) with over 70 pages of supporting

materials and little time to review the matter.  On initial review, the Court was inclined to

grant the motion based on Lisa Strawberry’s statement that a delay would cause no

prejudice to the IRS but would prejudice her rights.  On further review and receipt of the

IRS’s Response in Opposition (doc. 85), however, the Court finds that the motion is due

to be denied.  The IRS has a valid tax lien and only Darryl Strawberry’s interest in the

Deferred Compensation Agreement is to be sold.  Additionally, the Court was apprised that

the sale was scheduled to take place in a matter of minutes, that 15 bidders had flown to

Chicago to bid on the asset, and that potential bidders would likely lose interest in the sale

if a last-minute cancellation occurred, subjecting the IRS to irreparable harm.  Pursuant to
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the Order of Sale (doc. 78), the proceeds of the sale will be deposited into the Registry of

this Court, and objections to the sale will be considered prior to confirmation of the sale or

any distribution of proceeds.  Lisa Strawberry’s pending Motion to Intervene (doc. 83)

remains pending, and will be considered prior to confirmation of the sale as well.  

Accordingly:

1. Lisa Strawberry’s Emergency Motion for a Temporary Restraining Order (doc.

84), seeking to enjoin the sale of the Darryl Strawberry Deferred Compensation

Agreement, Addendum III to Uniform Player’s Contract Dated March 12, 1985, executed

on March 12, 1985, by Darryl Strawberry and Doubleday Sports, Inc. (predecessor in

interest to Sterling Mets, L.P.) is DENIED. 

2.  Responses to Lisa Strawberry’s Motion to Intervene as Plaintiff Intervenor

(doc. 83) are due within fourteen (14) days of this Order.

DONE AND ORDERED this 20th day of January, 2015.

M. Casey Rodgers                
M. CASEY RODGERS

CHIEF UNITED STATES DISTRICT JUDGE

Case No. 4:12cv101-MCR/CAS
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