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Defendants Kanye West (“West”™), Jay-Z, a/k/a Shawn Carter (“C‘é\ ™), UMG
Recordings, Inc. (“UMG™), Roc-A-Fella Records, LLC (“Roc-A-Fella Record\sz}{})cf Jam
Recordings, a division of UMG Recordings, Inc., and Roc Nation LLC (“Roc Nation®3@
(collectively, “Defendants™), respectfully submil this memorandum of law in support of theﬁ? 4\
motion to dismiss Plaintiff’s first amended complaint (the “Amended Complaint” or “Am, O
.

Compl.”)’ pursuant to Federal Rule of Civil Procedure 12(b)(6) (“Defendants™ Motion™). OO

PRELIMINARY STATEMENT @

Plaintiff Joel R{McDonald, a/l/a Joel Mac (“Plaintiff* or “McDonald™) alleges that, in
2008, he wrote a musical\/éo@osition entitled, “Made in America” (“Plaintiff’s Song™). Plaintiff
brings this misguided suit againscg)efcndants and others for copyright infringement, claiming
that Defendants® musical compositig‘@ entitled, “Made In America,” which was recorded by
defendants West and Carter and released o@gce and a half years ago, on August §, 2011
(“Defendants’ Song™), infringes Plaintifl’s COp}’l@({? Plaintiff’s Song. Plaintiff’s claims are
based primarily on the fact that (i) both songs share th\é? tectable title, “Made in America,”
(i1) Plaintiff’s Song has the lyric “Made in America” while Qf;endants’ Song has the lyric
“Made it in America”; (iii) both songs make fleeting reference tog@i torical figures Malcolm
X and Martin Luther King, Ir., among others; and (iv) both songs begin and end with
é \/5 instrumental sections (although Plaintiff concedes these instrumental sections are expressed
Q

() differently). Other than some references to allegedly similar musical “techniques,” Plaintiff

@ &{terly fails to identify any other “similarity™ between these two works or any other basis to bring

sm@\g'

NS
LA true and cor\@?c py of the Amended Complaint is annexed as Exhibit A to the Declaration of Ilene S,
Farkas, dated Febroayy 25, 2015 (the “Farkas Decl.”). References herein to “Ex., ™ are to the exhibits

annexed to the Farka @ration.
[ ]

o

<
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The Court can hear for itself that, as a matter of law, no protectab‘l&@ression has been,
nor can be, identified by Plaintiff. Indeed, the two works at issue are entirely gﬁ?ent songs that
share painlully little similarity stylistically, thematically, meledically or even lyrica§y@ er
applying the ordinary observer/listener test (which this Court can do on Defendants’ instarﬂfi 4\
12{(b)(6) motion, as a matter of well-established precedent), it is obvious that ne actionable O
o
copying has occurred here. Morc specifically: OO
o First, Plaintiff cannot possibly base a claim on the two songs’ shared title, *Made in \/b
America,” It isétel sertled that titles are not copyrightable.
+ Sccond, itis black l@ar law that words and short phrases are simply not protectable
under copyright law. Th@no infringement ¢laim can be based on the alleged copying of
a generic, commonplace phrasQia\?i as “Made in America” (and, even if protectable,
which it 1s not, this phrase is certain@@ original to Plaintiff).
» Third, any claim bascd on the use of the i “Martin Luther King™ and “Malcolm X”
— or the order in which these two names appear ~#3ifs, as copyright law does not protect
names. Nor could Plaintiff possibly claim ownership of these names or any historical
references to these individuals. O
e TFourth, Plaintifl"s strained attempt to identify musical similarities between these
undeniably different songs fails. Plaintiff alleges similar temnpos, and vet ignores the

authorities ciled by Defendants that hold tempes are unprotectable. Plaintiff’s allegations

S regarding the use of similar musical techniques and concepts (and his acknowledgement

\8 ‘that these unprotectable elements are expressed differently) are similarly insufficient to
m%l a copyright infringement claim as a matter of law. This Court can listen to the
songs ff%?lf ard hear that these are two completely different songs.

Q@ 2
O
<
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@ ca long-time collaborator with defendant West” who allegedly purchased one of Plaintiff’s CDs.
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This is Plaintiff’s second attempt to allege any actionable similar%etween the two
songs at issue in this action. After Defendants filed a previous motion to dism\gWDefendants’
Prior Motion”), pursuant to this Cowrt’s January 16, 2015 Order, Plaintiff was givenﬁ@

opportunity to amend his Complaint to cure the deficiencies briefed in Defendants’ Prior M’%

Having had the benefit of Defendants’ Prior Motion, the Amended Complaint does nothing moreo

than acknowledge that the alieged similarities are limited to unprotectable elements,
notwithstanding Plaintiff’s attempt to describe these unprotectable elements in a more detailed
fashion. <(

Accordingly, Def\gé@ts’ Motion should be granted in its entirety and the Amended
Complaint dismissed with prejud@ and without leave to replead.

ST MENT OF FACTS

%
A.  The Plaintiff 0,
Q

Plaintiff is a self-described “artist of mod}@}?an&” (Am. Compl. §25.) According to
the Amended Complaint, Plaintiff wrote and recorded(a?g@um entitled “Joel Mac Songs™ in his
apartment in 2008, (Id. § 23.) Plaintiff’s Song is purportedly the second track on that album.
(Id) Plaintiff alleges that he has attempted to sell his album througlf various online retailers, and
that he sold an unspecified number of his CDs on the street in the “SoHo” neighborhood of
Manhattan. (Id. §26.)

Plaintiff claims Defendants had access to Plaintiff’s Song through defendant Mike Dean,

2

2Asof tl;{a@l of this Motion, to the moving Defendants’ knowledge, defendant Dean has not been
served with t plaint or the Amended Complaint in this Action. Of course, even assuming the truth
of Plaintiff’s all&ghtions of access for the purposes of Defendants® Motion only, given the lack of
protectable expresﬁﬁ at is alleged to be at issue herein, Plaintiff's allegations of access are irrelevant,
as copying is presum he purposes of this motion only. Should any portion of Plaintiff’s claim

| 8]

o

<

o

?
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(Id. 9 50.) Plainufl alleges that Dean communicated with Plaintiff “almo%a daily basis,

about plaintif("s music and the production of the [A]lbum going on in the Mer\é tel.” (Id.

31) ®@(§)
B. The Defendants ﬁ@\
O

Mr. West and Mr. Carter are enormously successful entertainers, songwriters, recording

artists and music producers, winning over 35 Grammy Awards and selling over 100 million OO
albums between them, with most of their albums going platinum. Plaintiff alleges that Mr. West ' @
and Mr. Carter releasef@efendants’ Song on August 8, 2011 on their collaborative studio album

entitled, “Watch the Thro Gﬁthe “Album™). (Am. Compl, §32.) The Album debuted at

number one on the US Biilboard@) chart, sold over 400,000 copies in its first week of release,

and earned Messrs. Carter and West&?@ Grammy Award nominations. According to the

Amended Complaint, UMG manufactured, %nted and sold the Album, which embodied

Messrs. West’s and Carter’s recording of Defendﬁﬁong. (Id. § 18.) The Amended Complaint

also alleges that Def Jam Recordings, Roc Nation and%-Fella Records marketed the Album,

(d. 19 19-21) .

o

C. Plaintiff Brings Suit for Infringement O

In November 2014, over three years after the release of Defendants® Song, Plaintiff

brought this action. Plaintiff bases his single claim for copyright infringement on the following

() purported similarities between the two musical compositions:

S 1. Both songs share the same title, “Made in America.”

¥
survive dismissal, I*jgc/pdams intend to vigorously dispute Plaintiff’s allegations of both access as well as
copying.

Q@ 4
O
<
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()

@ Sgnitted). A motion to dismiss under Rule 12(b)(6) is meant to test the sufficiency and
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2. Plaintiff’s Song contains the lyrical phrase “Made in America,” a%fendants’ Song

contains the lyrical phrase “Made it in America.” Plaintiff does not all\ée;nor could he)

that he created either phrase. @
3. Both songs “evoke the same creative theme™ by referencing historical figures, M;ﬁ\%

Luther King, Jr. and Malcolm X. Plaintiff does not claim (nor could he) that he created O

these names or that he can copyright them or any “theme” (no one can).

4. Both songs employ the concept of using instrumental sections at the beginning and

towards the en gach song (Plaintiff concedes these are expressed entirely differently).
g y

5. DBoth songs have sifnilgr tempos and employ other “techniques” such as *“alliteration.”
The supposed “similaritia@allegcd by Plaintiff consist of nothing more than words,
phrases, musical concepts, “technique%d. “themes” which are not protectable as a matter of
well-established copyright jurisprudence. I\\{q)@ount of discovery is going to change the lyrics
and music of these two songs. Thus, the Court cé%’gipare the works and determine now that
Plaintiff’s Amended Complaint is without merit and s}%e dismissed.
ARGUMENT

Ne

L STANDARD OF REVIEW O

The Supreme Court explained in Bell Atl. Corp. v. Twombly that Rule 8(a)(2) requires a

complaint to contain a “showing” that a plaintiff is entitled to relief, and that this substantive

threshold is not achieved by “blanket assertion[s].” 550 U.S. 544, 555 n. 3 (2007) (citation

p@gigsﬂity of plaintiffs’ allegations. Id. at 570; see also Asheroft v. Igbal, 556 U.S. 662 (2009).
?@;ﬁl r to survive a motion to dismiss, a plaintiff must do more than solely recite the
elements for a vi (%ion — he or she must plead facts with sufficient particularity so that their
o O S
O

<

o

?
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@ @diﬁon to the facts alleged in the Amended Complaint:
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right to relicf is more than merc conjecture. See Igbal, 556 U.S. at 677-7189 ambly, S50 U.S.

at 561-62. While factual allegations in a complaint are generally taken as truc{ motion to

qee

dismiss, “‘conclusions of law or unwarranicd deductions of fact arc not admitted.’™ V.

Merrill Lynch & Co., 396 F.3d 161, 175 (2d Cir. 20035) (quoting First Nationwide Bank v. %

Funding Corp., 27 F.3d 763, 771 (2d Cir. 1994)); La Pietra v. RREEF Am.. L.L.C., 738 F. Supp,O

2d 432, 436 (S.D.N.Y. 2010) (“the tenet that a court must accept as true all of the allcgations
contained in a complaint is inapplicable to lcgal conclusions™) (citation & quotations omitted).
Dismissal is warranted #¢hcre the complaint fails to allcge enough facts to state a claim for relief
that is plausiblc on its fac;d/? ombly, 550 U.S. at 570.

In deciding a motion o d@iss, courts will consider the complaint, as wcll as documents
incorporated into the complaint by reﬁ(y%)! :¢, documents that the plaintiff rclicd on in bringing

suit, documents integral to the complaint, a@&tters of which a court may take judicial notice.

Tellabs. Ine. v. Makor Issues & Rights, Ttd,, 551%08, 322-23 (2007); Chambers v. Time

Warner, Inc., 282 F.3d 147, 152-53 (2d Cir. 2002); @(g Bayv Harbour Mgmt. LIC v.

Carothers, 282 F. App’x 71, 76 (2d Cir. 2008) (affirming consideration of the contents of

documents referenced in the amended complaint on a motion to disfiss); Rapoport v. Asia Elces.

Holding Co., 88 F. Supp. 2d 179, 184 (S.D.N.Y. 2000) (considering twa documents reforenced
in the amended complaint but not attached thereto).

In light of these principles, the Court should consider the following integral materials, in

Q\g’f’laintiﬂ’s Song (Farkas Decl., Ex. B at Track 1);
. ?@ggnts’ Song (Farkas Decl., Ex. B at Track 2); and
o Thelyr (?cach song (Farkas Dcel., Ex. C).
o O 6
O ~

o

?



4

Q

()

@& PLAINTIFF FAILS TO STATE A CLAIM FOR COPYRIGHT INFRINGEMENT
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If, after reviewing this material, thc Court finds that no protcctabﬁ& cnts have been
copied, it may dismiss Plaintiff’s copyright infringement claim on a Rule l2(b\){®?noti0n, as

Courts have routinely done in infringement actions. Pcter F, Gailo Architccture. LL@(@imonc

Dev. Corp., 602 F.3d 57, 64 (2d Cir. 2010) (“it is cntircly appropriate for the district court 16%

consider the similarity between [contested| works in connection with a motion to dismiss, O

because the court has beforc it all that is necessary in order to make such an cvaluation. .. .”);

TufAmerica. Inc. v. Diamond, 968 F. Supp. 2d 588, 595 (S.D.N.Y. 2013); Bell v. Blaze

Magazine, No. 99 Civ.éQ342 (RCC), 2001 U.S. Dist. LEXIS 2783, at *9 (SD.N.Y. Mar, 15,
2001) (“If a court determi e@hat no rcasonablc jury could find that the works arc substantially
similar, or il it concludes that the@nilarities pertain only to unprotected clements of the work, it

is appropriatc for the court to dismiss @acﬁon because, as a matter of law, there is no copyright

infringement”; motion to dismiss granted) (‘@@ Buckman v. Citicotp, No. 95 Civ. 0773, 1996
U.S. Dist. LEXIS 891, at *3 (S.D.N.Y, Jan, 29, 1996\aff’d, No. 96-7236, 1996 U.S. App.

LEXIS 20881 (2d Cir. Aug, 14, 1996)). Sec also Pvat\{z/%&fmond. No. 10 Civ. 8764 (CM),

2011 U.S. Dist. LEXIS 55754 (S.D.N.Y. May 19, 2011), aLQ%Z F. App’x 22 (2d Cir. 2012)
(comparing musical works on 12(b)(6) motion and dismissing copyfight infringement claims);

Poindexter v. EMI Record Gip., Inc., No. 11 Civ. 559 (LTS}(JLC), ZO%U.S. Dist. LEXIS

42174 (S.D.N.Y. Mar. 27, 2012) (same); Gottwald v. Jones, No. 11 Civ. 1432 (CM){(FM), 2011

U.S. Dist. LEXIS 103414 (S.D.N.Y. Sept. 12, 2011) (same).

@ \8'A plaintiff asscrting a copyright infringement claim must show (1) owncrship of a valid

copyri t@'l (2) unauthorized copying of the copyrighted work. Jorgenscn v. Epic/Sony

Reccords, 351 6, 51 (2d Cir. 2003). To cstablish unauthorized copying, “a plaintiff must
o O 7
O ~

o

?



Case 1:14-cv-08794-AJN Document 27 FiIe(((E%ZS/lS Page 14 of 27

S

Q

show both that his work was ‘actually copied’ and that the portion co;uie%un:cs o an
‘improper or unlawful appropriation.”” Id. (citation omitted). Actual copyiné{ be
established with proof that the defendant had aceess to the plaintiff’s copyrighted wo@@;{%that
there are substantial similarities between the works. Pyatt, 2011 U.S. Dist. LEXIS 55754, 577 19.

The plaintiff is required to show that the alleged copying amounts to an unlawful taking by O

demonstrating that substantial similarities relate to protectable material. Id. at *10-11. OO

A, Plaintiff’s Alleged Similarities Are Unoriginal \/b
As To Plaintiff And Unprotectable As A Matter Of Law

Mere allegationgpﬁjpopying alone are not sufficient to state a claim, because not all

cOpyIng amounts to copyrig§ @ﬁingement. Feist Publ’ns, Inc. v. Rural Tel. Serv, Co., 499 U.S,

340, 361 (1991). A copyright clai uires the “copying of constituent elements of the work
that are original” and where the al]egedly@%nged material is not original to the plaintiff or
otherwise protectable, no claim for infringeme@%} lie. [d. at 361 (citation omitted). Indeed,

when the similarities alleged consist of unprotected eig?nts, such as concepts, themes,

techniques or commonplace uncriginal expression, no claif é- infringement has been alleged.

Gottlieb Dev. LLC v. Paramount Pictures Corp., 590 F. Supp. 5d@5, 631 (S.D.N.Y. 2008).
Edwargs v, Rayimond, 22 F. Supp. 3d 293, 301 (S.D.N.Y. 2014) (“Thefiss are not independently

proteclable.™); Arica Inst., Inc. v. Palmer, 761 F. Supp. 1056, 1062 (8.D.N.Y. 1991) (“Courts

4

will not find copyright infringement where the only similarity between plaintiff’s and

(6 defendant’s works is that of an abstract idea, system or discovery because to do so would unduly

%it independent creation by others.”) (citations omitted); see also Lassin v. Island Def Jam
Mus\ig@., Case No. 04-22320-CIV-HUCK/SIMONTON, 2005 U.S. Dist. LEXIS 43862, at
*12-13 (S@@a Aug. 8, 2005) (“Unoriginal, common musical devices generally are not

protectible underﬁ%ﬁi\ght law, and cannot be a basis for a finding of substantial similarity.”);

O
o% s
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@ %gters v. West, 692 F.3d 629, 631 (7th Cir. 2012) (Court rejected claim based on both songs
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17 U.8.C. § 102(b) (*In no case does copyright protcction for an original% of authorship
cxtend to any idca, proccdure, process, system, method of operation, concept,}{iy?iple, or

discovery, regardless of the form in which it is described, explained, illustrated, or {Qn%d in

1. The Title Of Plaintiff's Song Is Not Copvrightable

such work.”). ﬁ 4\
O

Plaintifl”s copyright infringement claim is premised, in substantial part, on the two songs
having the same title, “Madc in America.” 1t is well settled that titles are not copyrightable,
Bell, 2001 U.S. Dist. Lﬁ(ls 2783, at *6 (*Words and short phrascs, such as titles or slogans, are

insufficicnt to warrant cop @ht protection, as they do not exhibit the minimal creativity

required for such protection™) (ci@g Arica Inst.. Inc. v. Palmer, 970 F.2d 1067, 1072 (2d Cir.

1992); Edwards, 22 F. Supp. 3d at 30 intiff claimed infringement bascd on two songs

sharing the same title, “Caught Up”; motioﬁ/a &smiss grantcd); scc also Dobson v. NBA Props.,
Inc., No. 98 Civ. 7696, 1999 11.8. Dist, LEXIS 1% *¥5 (S.D.N.Y. Fcb. 19, 1999) (“The law
1s clear, however, that words and short phrascs, such a\;zfxﬁcs, titles, and slogans arc not subject

to copyright”) (citations & quotations omitted); Currin v. Arista Records, Inc., 724 F. Supp. 2d

286,293 (D. Conn. 2010), aff*d, Currin v. Williams, 428 F. App’?@@d Cir. 2011) (holding
that the titlc of the song, “frontin,” is a “non-protectible element of the plaintiffs’ song™); Haves

v. Koch Entm’t, No. G-06-515, 2008 U.S. Dist. LEXIS 33418, at *1 (8.D. Tex. Mar. 14, 2008)

(“the similarity of the titles does not malter becausc they arc catcgorically not protectable . . [™);

sharing the title, “Stronger,” finding titles unprotectable).
Q@s there anything novel or otherwisc copyrightable about the title phrase, “Made in

Amcrica.” A sé%c%of the U.S. Copyright Office’s publicly-available, onlinc rccords reveals

O
Oy 9
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@ %‘zers, 692 F.3d at 629; Narell v. Freeman, 872 F.2d 907, 911 (9th Cir. 1989) (“[p]lhrascs and
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231 other works with the identical title, “Madc in America.” (Farkas De%. D)) Any attempt

o

2, The Lvyrical Phrase “Made in America” Is Not Protectable @

to claim ownership of this generic title fails.

Plaintilf’s claim is also premised on the usc of the phrasc “Made it in America” in %

Dcfendants’ Song, as Plaintiif claims it copies the different phrase, “Madc in America,” in O

Plaintiff’s Song. Plaintiff claims that Dcfendants have copied the “central phrasce” in Plaintiff’s
Song. However, Plaintiff ignorcs the siimple fact that he cannot stop anyone from using the
phrasc “Madc in Amcr'&fa” as Plainii(l docs not, and could not possibly, “own” it.

It is well settled tQ@n‘ds and short phrascs are simply not original, protectable
expression and cannot form the b@s of an infringement claim. 37 C.F.R. § 202.1(a) (“[w]ords

and short phrases such as names, titles,/(%hd slogans” arc material not subjcet to copyright);

Arica Inst., Ing,, 970 F.2d at 1067 (single \VQ&)I‘ short phrascs arc not copyrightablc and arc
insufficient to establish infringement); Maxwood@;%g’ Ltd. v. Malakian, 713 F. Supp. 2d 327,
345 (SD.N.Y. 2010) (*Neither ‘computer nation’ nor%unist nation’ is an independently

copyrightable phrasc™); Boyle v, Siephens, Inc., No. 97 Cin?;.Sl(SAS), 1997 U.S. Dist. LEXIS

12780, at *13 (S.D.N.Y. Aug. 25, 1997), aff’d, 21 F. App’x 76 (2?@. 2001) (“plaintiff cannot
rest his claims on the mere duplication of individual words and short phrascs . . . as such
commenly-uscd terms cannot in themselves exhibit the minimal originality required for

copyright protection™) (citations omitted); Bell, 2001 U.S8. Dist. LEXIS 2783, at *6; see alsg

e}@\e?s'lons conveying an idea typically cxpressed in a limited number of stercotyped fashions

arc not\g®g>lo copyright protection”) (citations omitted); Alberto-Cuiver Co. v. Andrea

Dumon. Ine. 46?}'?2(] 705, 710 (7th Cir. 1972); Siaggs v. West, No. PIM 08-728§, 2009 U.S.

10
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Dist. LEXIS 72275, at *7-8 (D. Md. Aug. 14, 2009); Advanz Behavioral Wgmt. Res. v. Miraflor,

s
21 T. Supp. 2d 1179, 1180 {(C.D. Cal. 1998) (“Words or short phrases, of cour\s{@ not
themselves copyrightable subject matter,””) (citation omitted). ®@

Plaintiff cannot enjoy a monopoly over the phrase “Made in America” as a maiter of?

well-setlled copyright jurisprudence. See Boone v. Jackson, 206 F. App’x 30, 33 (2d Cir, 2006)0

(finding that the common phrase “holla back” is not protectable); Acuff-Rose Music v. Jostens.

Inc., 155 T7.3d 140, 144 (2d Cir. 1998) (finding the phrase, “you’ve got to stand for something, or

you’ll fall for anylhingZ(oo common to accord copyright protection); Oldham v. Universal
Music Grp., No. 09 Civ. @(LMM), 2010 U.S. Dist. LEXIS 126697 (S.D.N.Y. Nov. 29, 2010)
(granting defendant’s Rule {2(c) @)tion., and dismissing plaintiffs’ copyright infringement claim
based, inter alia, on the alliterative ust@ the word “why™); Staggs, 2009 U.S. Dist. LEXIS

72275, at *8-9 (claims based on allegedly sirpdlar words and short phrases, such as “good life,”
é P

dismissed as not copyrightable); O’Brien v. Chap (§ Co., 159 F. Supp. 58, 58 (S.D.N.Y. 1958)
(granting motion for judgment on the pleadings and dj\;g}ﬁng infringement claim premised

upon use of the phrase “night and noon™). .
Accordingly, Plaintiff cannot state a claim based on the use ¢Fthe unprotectable lyrical

phrase “Made in America.”

3. Names and References to Historical Figures Are Not Pratectable

Plaintiif also alleges that the opening to both songs evokes “the same creative theme” as

@@th “pay[] homage to historical figures” by including references to “Martin Luther King” and

“@\?&)‘lm X.” However, the names “Martin Luther King” and *“Malcolm X” are not protected

by cop\}?l)@\/lg)w {and under no circumstances could Plaintiff claim ownership of these names

N
? Plaintiff’s alleg@i%?that both songs “employ a long “a’ in the vocalization of the word America™ hardly

transforms this unprotectable element into protectable expression. The Court can hear for itself that the
performance of this uigpdtectable phrase is entirely different in each song.

* 1
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undcr any intellectual property theory). See CFR § 202.1(a); Eng v, Crca@f the

Philosoraptor Website, No. 14-CV-4948 (LAF), 2014 U.S. Dist. LEXIS ISSX@t *5 (S.D.NY.

Sept. 16, 2014) (“hc cannot assert copyright infringement for the usc of the name P?i@r ptor,

beceause a name alonc is nol protected by copyright law™) (citations omitied); Reece v, Marf?

Ecko Unltd., No. 10 Civ. 02901 (JSR) (DF), 2011 U.S. Dist. LEXIS 102199, at *26 (S D.N.Y. O
o

Aug. 19, 2011) (names and words are not themselves subject to copyright protection). Nor is the OO
idea of “paying homage to historical figures™ any morc protcctable, as the concept is jusi that — \/b
an uhprotectable idea. gﬁ QOldham, 2010 U.S. Dist. LEXIS 126697, at *9-10 (rcjecting claim of
infringement bascd on sim; J@rcfcrcnccs in both songs to dcaths of promincnt rccording artists
Aaliyah, Tupac and Biggie Smal@ Bell, 2001 U.S, Dist. LEXIS 2783, at *7 (“copyright
protection does not extend to a conccf@) idca, regardless of the form in which it is
communicated, cxplained, illustrated, or cm@%d.”) (citations amitted).

Furthermore, “[h]istorical events arc ‘in t@\p?blic domain and beyond the scope of
copyright protection.”” Qldham, 2010 U.S, Dist, LEXfi 97, at *8-9 (quoting Walker v,

Time Life Films, Inc., 784 F.2d 44, 50 (2d Cir, 1986)) (quotatigns omitted).

It is without question that Plaintiff did not independently coifi Yac names “Martin Luther
King” or “Malcolm X” (despite Plaintiff’s attempt to magnify the importance of these lyrics,
Malcolm X is referenced once in Plaintiff’s Song and Martin Luther King is referenced twice).

Plaintiff’s allegation that the “same creative theme is evoked” by referencing these two

Q@dividuals is equally unavailing, as “themcs” are not protectable as a matter of law, Edwards,

ZQ\.(Silpp. 3d at 301.
b

Q
63%?
%
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Indeed, a comparison of the two songs and their lyrics shows tha% “themes” are

'

expressed entirely differently. In Defendants’ Song, these historical igures are Q?IGSSECI as

follows:

RS
Sweet King Martin @ﬁ
Sweet Queen Coretta 4\

Sweet Brother Malcolm O
Sweet Queen Betty o
Sweet Mother Mary QO

Sweel Father Joseph O

{Farkas Decl., Ex. C.)
Plaintiff’s Songé@f\grences these historical ligures as follows:

Martin Luther King ~ (>

Made in America @

TFK &

Made in America @ .
Malcolm X \2
Made in America O

The wild wild west

Q
Made in America ’63?
Bobby Kennedy \,?
%

Made in America
(Id.) .

The only arguable similarity between these lyrics is the men(ign of these two historical
figures — albeit in an entirely different manner, with the Defendants’ Song referring to Martin
é \/5 Luther King, Jt. and Malcolm X only as “Sweet King Martin” and “Sweet Brother Malcolm,”
® O respectively. Thus, Plaintiff’s claim boils down 10 an atlempt to monopolize the idea of simply
®®enli0ning these two historic figures’ names in a song, even though the works may express these
itﬁggzﬁably unprotectable elements in completely different ways. No such claim can be
mamlaine%er the Copyright Act. Accordingly, Plaintiff’s claim based on entirely dissimilar

references to M%i?Luther King, Jr. and Malcolm X fails as a matter of law.

O
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%rcfcrencing “Sweet King Martin” and “Swcet Brother Malcolm™ (along with 4 other

4, The “Order” In Which Thesc Unprotectable Elements \@\2‘
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Appear in Each Song Does Not Elevate Thesc
Alleged Similarities to the Level of Protectable Expression

“s

Undeterred by the ample authority cited in Defendants’ Prior Motion, Plainfiff at(é?p S

to create some aura of significancc to the unprotectable, allcged similaritics by claiming that ﬂ%
names al issue supposcdly appear “in the very same order” in both works {Am. Compl. § 39.)

Plaintiff alleges as follows:

Unique to plaintiff’s song is reference to civil rights Icaders, notably Martin
Luther King angMalcolm X in the Intro Scgment. Defendants” “Made in
America 2% doe ?ctly the same, referencing both Martin Luther King and
Malcolm X (follo ?cspcc‘[ivcly by their wives), in the very same order as
plaintiff’s song, Both sopps immediately follow these references with the
phrase/hook “Made in Al@ica”/”Made it in America”. (Id. Y 39; emphasis

supplicd.) &

As the Court’s independent rcvicv&f the twa works at issue will plainly reveal,

Plaintiff’s allcgations arc simply falsc, and fail@ @curately recount the acfual lyrics of each
song — which is, in all likclihood, no accident. As dg%?strated in Point II.A 3., supra, there is

nothing recmotely similar in the way this unprotectable co%is expressed in each song. (See

also Farkas Dccl., Ex. C.) O

Indeed, Plaintiff’s allegation that “[b]oth songs immediatcly fcf@.v [the names| with the

phrase/hook “Made in America”/”Made it in America™ is simply incorrect. (Am. Compl. §39.)
Plaintiff’s Song rcpeats the phrase “Madc In America” afler cach name (in fact, it docs so after

practically every name or phrasc uttered throughout the song). In Defendants® Song, however,

histo\{@ﬁ gures) in the opening hook, the different phrasc “We made it in America” does not

“immcdiat;el@ ow.” Rather, the lyrics “Sweet Quecn Bétty, Sweel Mother Mary, Swect Father

Toscph, Swect J esi%pear next:

14
OO
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Sweet King Martin 6?@
Sweet Queen Coretta \8‘
Sweet Brother Malcolm O
Sweet Queen Betty

Sweet Mother Mary ®‘63§)

Sweet Father Jaoseph,

Sweet Jesus (ﬁ%

We made it in America

Sweet baby Jesus, coh o

Oh sweet baby Jesus O

We made it in America O
Sweet baby Jesus, och @

Oh, sweet baby Jesus,
Wemade itin lgﬁnerica

Plaintiff seems to\ée@ggesting that it does not matter that the names are unprotectable,
that the concepts are expressed d@renﬂy, or that entirely different lyrics appear in between
these unprotectable names — the fact t}@)ath songs reference Martin Luther King before
Malecolm X is, by Plaintiff’s logic, sufﬁcien‘t/a@_aintain a claim for copyright infringement.
While, technically, the references to these two hié)y'?gl figures appear in the “same order” —
Plaintiff refers to “Martin Luther King” before “Malcol > and Defendants® Song refers to
“Sweet King Martin” befare “Sweet Brother Malcolm” — lh§f.act is entirely irrelevant in light of
the fact that Plaintiff has no cognizable claim that any protectable exXpyession is infringed in the

first instance. (Indeed, it is 50/50 which of the two names would be recited first.)*

%,
e

+ }Q%l{fl%? allegations regarding “identical alliteration techniques™ highlights Plaintift”s desperation.

First, tethajgues are not protectable. See Arica Inst.. Inc., 761 F. Supp. at 1062; Lassin, 2005 U.S. Dist.
LEXIS 43862, at *12; 17 U.S.C. § 102(b). Second, as demonstrated herein (and by a review of the songs’
lyrics), there thing “identical” or even significant (much less protectable) about the use of the words
Martin, Malcoli §f Made in the songs — whether or not they happen to begin with the same two letters.

Indeed, these words Yopstitute a miniscule portion of Defendants® Sang lyrics as a whole, as do the
names Martin and M @in Plaintiff’s Song (Martin appears twice and Malcolm once).

15
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5. There Are No Protectable Musical %
Similarities Between The Works At Issue \8'

The Court can hear for itself that, musically, these are two entirely differé?@n 8,

Undeterred, Plaintiff alleges in the most conclusory fashion that the songs are musicallyﬁﬁ;li
because (a) they have similar tempos; (b) they both employ the idea of beginning and ending %

with an instrumental section; (c) they “make use of shuffling percussion throughout, where the o O

%

percussive texture in the rhythmic groove both incorporate a shuffling feel”; and (d) neither song
has a “pronounced bass line throughout.”

First, Plaintiil” g@érence to the sonps’ tempos is meaningless under copyright law, as a
song’s rhythm and tempo are r@}kopyrightable. See Gottwald, 2011 U.S. Dist. LEXIS 103414,
at *18 (“The two songs share the sa@ hythmic pulse, but this is not copyrightable.”); Currin,
.724 F. Supp. 2d al 294 (“However, even }{} %plaintiffs are correct that the two songs have the
same tempo, the speed of the song is not, by it@f@pmtectible element™).

Second, Plaintiff is incorrect — Defendants’ §?g?does not end with an instrumental
section — it ends with the hook/chorus. However, even as g, arguendo, that both sonpgs
bepin and end with an instrumental portion, that is hardly prote.ct@e and hardly original to
Plaintiff’s Sonp. At best, the idea of bepinning and ending a song wi‘d@l instrumental portion is

é just that — an unprotectable idea; and, moreover, as the Court can plainly hear (and as Plaintiff
\/5 ® concedes), the instrumental sections are expressed quite differently in each song. Thus, Plaintiff
% has not identified any additional protectable expression in this allegation.
6?@ ’Third, Plaintiff’s vague reference to a “shuffling”™ percussion is unclear, but again, at best,

this a{e@tion appears to refer to a concept or musical technique that is expressed differently in

each song. @y/ﬁygmd techniques are not protectable. See Arica Inst., Inc., 761 F. Supp. at

1062; Lassin, 20 . Dist. LEXIS 43862, at *12; 17 U.8.C. § 102(b). Even if Plaintiff is

O
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attempting to allege that the songs share some rhythmic similarities (i.e,,@%ufﬂing percussive”

element), that too 15 unprotectable. Gottwald, 2011 U.S. Dist, .LEXIS 1034]4@8 (*The two

songs share the same rhythmic pulse, but this is not copyrightable.”). In any event, n@@

reasonable listener would coneiude that there is anything musically or thythmically simi‘l;%w%

these two songs. O
Fourth, Plaintiff’s allegation that neither song has a “pronounced bass line throughout” is ) OO

meaningless. If the songs do not contain any actionable similarities as required to state a claim \/b

for copyright infrin gengm — and they do not — then it is irrelevant what elements Plaintiff claims

both songs may be “missitgs
In sum, simply listening t@laintiﬂ” s Song and Defendants’ Song reveals that they do not

sharc any protectable musical elemen@‘xs,demonstrated below, it 1s respectfully submitted that

the Court will hear for itself that these are t &tirely different songs, and no reasonable person

could conclude that Defendants’ Song is similar @(%jmiffs Song. Accordingly, Plaintiff’s

claim fails as a matter of law. %

B, No “Substantial Similarity” Exists Between .
Plaintiff’s Song and Detendants’ Song O

Even assuming, arguendo, that Plaintiff had alleged even a mo@ioum of similarity of
profectable expression between the two songs (which he has not) and the Court were to examine

the works as a whole, this Courl can determine on this motion that no substantial similarity exists

@ between Plaintifi”s Song and Defendants’ Song as a matter of law. In determining whether two

%&; are substantially similar, the Court inquires “whether an ‘ordinary observer, unless he set
out t\og d?ct the disparities, would be disposed to overlook them, and regard [the] aesthetic

appeal as @%.‘” Pyatt, 2011 U.S. Dist. LEXIS 55754, at *11 (citations & quotations

omitied). \0
O
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“In the context of music plagiarism, the Second Circuit has descr%ﬁs ordinary

observer test as requiring proof that ‘defendant took from plaintiff’s works so\g@ of what is

composed, that defendant wrongflully appropriated something which belongs 1o the plaintiff:

pleasing to the ears of lay listeners, who comprise the audience for whom such . . . n@u@l;

Id. at 11-12 (citations omitted). Courts are guided by a comparison of the “total concept and O

overall feel” of the two songs “as instructed by [its] good eyes and common sense . . . .” OO
Edwards, 22 T. Supp. 3d at 301 (citing Peter F. Gaito Architecture, 602 F.3d at 66) (quotations \/b
omitted). <(

Defendants have \.;é@ed the full lyrics and recordings for both songs with this Motion,
(Farkas Decl,, Exs, Band C) A @nparison of the “total concept and overall feel” of the two
songs “with good [ears] and common ‘(ebis}’.’ reveals that the “average observer would not

recognize [Defendants’ Song] as having beé@@ropriated from [Plaintiff’s Song]™ by any

stretch of the imagination.  See Pyatt, 2011 U.S@?LEXIS 55754, at *¥19, ¥27 (quoting Peter

I'. Gaito Architecture, 602 I7.3d at 67) (quotations omi\;l?gdp

A side-by-side comparison of the songs’ lyrics illustrates vast differences between the
two works. (See Farkas Decl,, Ex. C.) Indeed, apart from the miniria) lyrical similarities
identified in the Amended Complaint (which do not “belong™ to Plain%, there are no other
discernible similarities between the songs’ [yrics.

The music of the two songs is also vastly different. Any ordinary observer can easily

@ {Se,co gnize the substantial difference in overall musical impression between the songs. Plaintiff’s

Sot gg':s’ simplistic and extremely repetitive, It lacks the traditional song structure of alternating
Verses Q@gruses, and instead it merely repeats the same basic melodic line throughout. Itisa
slow paced son@ﬁ?orpomting primarily reggae-like elements and beats.

®
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Defendants’ Song, on the other hand, is a faster-paced, more com%ong incorporating
alternating R&D3 melodies, sophisticated rap lyrics and other clements. Dcfcnﬁép?’ Song also
has a defined, more traditional structure, with an introduction and a chorus of a sung® r@ .

which appears three times and which allernates between two rapped verses. There are thres’?

different vocalists in Defendants” Song, as cormpared to the one in Plaintiff*s Song. The O
®
melodies of each song and the instrumentation used in each are noticeably different. OO
Moreover, the two songs are entirely distinet from a thematic perspective, with the \/b

Plaintiff’s Song mercl)zﬁcciting a litany of historic figures’ names (e.g., including Martin Luther
King, Malcolm X, Bobby tedy) as well as refercnces to “soccer moms™ and “atomic bombs,”
followed each time by the phraso@/fade In America,” presumably as a paean to each

individual’s achicvements, and certgt@z\t}ric events and social norms, and their importance to
the nation’s culture. On the other hand, thé@f&:ﬂdams’ Song is an autobiographical
presentation by Kanye West and Jay-Z, through fﬁg&spcctivc rap lyrics, of their ascent to their
current positions of prominence in the music indu stryff?gzﬁdif”ferent, yel equally improbable
beginnings, recognizing that their storics are only possible in Amgcrica by virtue of the struggles
of figures like “King Martin” (i.c., Martin Luther King, Jr.} and “g@ r Malcolm” (1.e.,
Malcolm X, and hencee, they “made it in America.” Indeed, as the Court can see from the

printed lyrics of Defendants’ Song (see Farkas Decl., Ex. C), despite the unprotectable title

“Made In America” that both songs share, the actual melodic line sung in the refrain of

@&kcfcndants’ Song is “we made it in America,” which further supports the distinct

af@bi graphical themes of their respective successes laid out in cach rap verse, performed by
Kanye@@a ad Jay-Z. By contrast, Plaintiff’s Song’s litany of historic figures’ names, events

and cultural cu i.e,, “atomic bombs,” “soccer moms,” and “dresses for the prom™) appears
; pp

O
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to merely reflect the fact that these people and things are unique to the U% were “made in

o

Simply put, the “feel” of these two songs is vastly different and cannot poss@t@gort a

America,”

finding of substantial similarity. Edwards, 22 F. Supp. 3d at 301. The Court can hear for 11@?1"4\

that the two songs are distinct works, and leave the listener with entirely different impressions. O

No average observer would recopgnize Defendants’ Song as having been appropriated from ) OO
Plaintiff’s Song. Accordingly, there is no actionable similarity between protectable elements of ‘/b

Plaintifl’s Song and Deé%.ndan‘cs’ Song, and Plaintiff’s claim for infringement should be

dismissed. @

?
Q N
Y
%

o
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CONCLUSION 6\@

For the foregoing reasons, it is respectfully submitted that Defendants\’gM?ion should be

granted and Plaintift’s Amended Complaint should be dismissed in its entirety. Thi rt has
given Plaintiff a second opportunity to cure the deficiencies identified in Defendants’(ﬁ'i r

Motion, and, as demonstrated, Plaintiff has failed to do so. It is, therefore, respectfully submil‘te@

that the Court should dismiss the Amended Complaint with prejudice and without leave to O

O
amend. @
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