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PRELIMINARY STATEMENT 
 

 Black Pearl Records, Inc., (“Black Pearl” or “Plaintiff”), through its attorneys, 

respectfully submits this memorandum of law in support of its motion for an order pursuant to 

CPLR §3215 entering a judgment of default against defendants Laurieann Gibson (“Gibson”) 

and BoomKack World Wide Inc. (“BoomKack”) (collectively referred to herein as 

“Defendants”), based on their failure to appear or otherwise defend this action.   

FACTUAL BACKGROUND 
 

Black Pearl is a record label that is engaged in the business of the creation and 

exploitation of sound recordings through the artists that it contracts with.  See Affidavit of Sana 

G. Miroshnikova sworn to on December 30, 2014 (“Miroshnikova Aff.”) ¶9.  Defendant Gibson 

is a choreographer and dancer who works with artists.  See Miroshnikova Aff. ¶9.  Among 

others, Ms. Gibson has rendered services as a choreographer to performers such as Lady Gaga 

and Nicki Minaj.  See id.   

On or about May 29, 2014, Plaintiff and Defendants entered into a written agreement for 

Ms. Gibson’s services in connection with the production of a promotional tour show, which is a 

15-20 minute show for Plaintiff’s artist Just Ivy (the “Agreement”).  See Miroshnikova Aff.  ¶11, 

Exhibit A.  Pursuant to the Agreement, Gibson was to perform the services outlined in the 

Agreement, including those delineated in Appendix A of the Agreement, i.e. the services in 

connection with the production of a promotional tour show, which included those customarily 

performed by creative directors/choreographers of first class professional pop-music 

performances.  See Miroshnikova Aff.  ¶12, Exhibit A.  Such services included, creation of an 

original performance, concept, development and coordination of creative aspects of tour 

production, choreography, dancers, stage design, wardrobe, rehearsal, as well as consulting on 

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m



t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

t
h
e
J
a
s
m
i
n
e
B
R
A
N
D
.
c
o
m

2 
 

the overall look, feel and direction of creative aspects of Just Ivy’s onstage presence and 

awareness.  See id.  In addition the services included those related to artist development and 

direction such as movement, dance and stage training to enable Artist to command the stage.  See 

id.  Gibson and BoomKack were also required to provide the services of other third parties, 

including a creative producer for the rehearsal sessions. See id.   

Pursuant to the Agreement, the rehearsal sessions were to take place “for a period of six 

weeks . . . beginning on June 2, 2014 and continuing for an initial period of 3 weeks.”  

Miroshnikova Aff.  ¶13, Exhibit A.  Following the initial three weeks there was a 10 day break 

and upon Artist’s return from that break outlined in the Agreement, the rehearsals were supposed 

to “continue for an additional period of 3 consecutive weeks.”   Id. 

The Agreement states “provided that [BoomKack] and [Gibson] are not in breach of this 

agreement, [Plaintiff] agrees to compensate [BoomKack] at the rate and time designated in 

Appendix B” i.e.  fifty thousand dollars ($50,000.00) which was payable in two installments, the 

first twenty five thousand dollars ($25,000.00) was due on or before May 23, 2014 and the 

remaining twenty five thousand ($25,000.00) was payable on or before June 2, 2014.  See 

Miroshnikova Aff.  ¶14, Ex. A. 

In accordance with the Agreement Plaintiff paid BoomKack fifty thousand dollars 

($50,000).  See Miroshnikova Aff.  ¶19.  Plaintiff also paid for certain out of pocket expenses for 

Defendants’ travel, lodging and other costs, pursuant to the Agreement with the expectation that 

Plaintiff would receive the services promised by the Defendants. See Miroshnikova Aff.  ¶23. 

During the first three-week session that began on June 2, 2014, Gibson was only present 

for two (2) out of the initial three (3) weeks she was supposed to be rendering services for 

Plaintiff.  See id. ¶21. Following the first two (2) weeks, without notice or warning to Plaintiff, 
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Gibson failed to attend the remaining week of the initial session. See id. ¶21.  In addition, during 

the first two (2) weeks that Gibson was present, Defendants failed to provide the services of a 

creative producer, which Defendants had been paid to provide.   See id.¶21, Ex. B.   

Additionally, when Plaintiff attempted to schedule the second three (3) week session, 

which was supposed to begin during the first week of July 2014, Plaintiff was advised by 

Gibson’s manager that Gibson would not finish performing the services under the Agreement, 

unless Black Pearl paid an additional twenty five thousand dollars ($25,000.00)—despite the fact 

that Defendants had already been paid in full for all of their services under the Agreement.  See 

id. ¶22.   

PROCEDURAL HISTORY 
 

Plaintiff commenced this action by filing the Summons with Notice on October 8, 2014. 

See the Affirmation of Gary Adelman dated January 20, 2015 (“Adelman Aff.”) ¶2, Exhibit A.  

The Summons with Notice was served on Gibson on October 16, 2014, pursuant to CPLR 

§§308(2) and 313.   See Adelman Aff., ¶3, Exhibit B.  Proof of service on Gibson was 

subsequently filed with the Court on October 23, 2014.  See id.  In accordance with CPLR § 

308(2) service was complete on November 3, 2014 and under Section 320(a), Gibson’s 

appearance was thereafter required to be made on or before December 3, 2014.  See CPLR 

§320(a), 308(2).  Pursuant to CPLR §3215(g)(3), Plaintiff sent an additional copy of the 

Summons with Notice to Defendant Gibson on November 19, 2014, by mailing a copy of the 

summons with notice to Gibson in an envelope “bearing the legend ‘personal and confidential’ 

and not indicating on the outside of the envelope that the communication is from an attorney or 

concerns an alleged debt”.  See Adelman Aff. ¶5, Exhibit D.  To date, Plaintiff has not been 

served with an appearance or a demand for Complaint from Gibson.  See Adelman Aff., ¶6. 
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The Summons with Notice was served on Defendant BoomKack on October 16, 2014, 

pursuant to CPLR §311.  See Adelman Aff. ¶4, Exhibit C.  In accordance with CPLR §320(a), 

BoomKack’s appearance was required to be made on or before November 17, 2014.  See CPLR 

§320(a), 308(2). To date, Plaintiff has not been served with an appearance or a demand for 

Complaint from BoomKack.  See Adelman Aff., ¶6. 

LEGAL STANDARD 
 

 Pursuant to CPLR §3215(a), “when a defendant has failed to appear[…] the plaintiff may 

seek a default judgment against him.”  CPLR 3215(a).  See also International Business Machines 

Corp. v. Murphy & O’Connell, 172 A.D.2d 157 (1st Dep’t 1991) (Plaintiff Corporation was 

granted defaulted judgment when Defendant failed to appear after being served with a Summons 

with Notice).  The standard of proof for a default judgment is not stringent, amounting only to 

some firsthand confirmation of the facts.  Feffer v. Malpeso, 210 A.D.2d 60, 61 (1st Dep’t 1994).  

ARGUMENT 
 

PLAINTIFF HAS SATISFIED ITS BURDEN UNDER CPLR §3215 
 

 Default Judgment should be granted against Defendants, because Plaintiff has complied 

with and filed the necessary proof under CPLR 3215(f).  Pursuant to CPLR 3215(f), the 

applicant for Default Judgment must “file proof of service of the […] summons and notice 

served pursuant to subdivision (b) of rule 305 […] and proof of the facts constituting the claim, 

the default and the amount due by affidavit made by the party.”  CPLR 3215(f).   

a. Defendants Failure to Appear 

As set forth above, Plaintiff has complied with Section 3215(f).  The Summons with 

Notice was served on both Defendants on October 16, 2014.  See Adelman Aff., ¶¶2-4, Exs. A-

C.  Proof of service was subsequently filed with the Court on October 23, 2014.  See Adelman 
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Aff., ¶¶3-4, Exs. B-C.  Plaintiff further sent the additional mailing as required by CPLR 

3215(g)(3), on November 19, 2014.  See Adelman Aff., ¶5, Ex. D.  The time for Defendants to 

serve an appearance and/or demand a complaint has passed and to date neither of the Defendants 

have served Plaintiff with an appearance or a demand for the complaint. See Adelman Aff., ¶6. 

b. Breach of Contract 

Black Pearl has also established that Defendants breached the Agreement and therefore it 

is entitled to the relief sought.  To establish a breach of contract Plaintiff must prove: 1) the 

existence of a contract, 2) the plaintiff’s performance thereunder, 3) the defendant’s breach 

thereof, and 4) resulting damages.  See Harris v. Seward Park Housing Corporation, 79 A.D. 3d 

425 (1st Dep’t 2010).   

Defendants failure and refusal to perform their obligations under the Agreement, 

constitutes a material breach of said Agreement.  Thus, Plaintiff is entitled to recover the full 

contract price.  See Grace v. Nappa, 46 N.Y.2d 560, 567 (1979) (Where defendant materially 

breached contract Plaintiff was entitled to a return of their full down payment of fifty two 

thousand five hundred dollars ($52,500)); Barney's Clothes v W.B.O. Broadcasting Corp., 165 

Misc 532, 533 (Sup. Ct. 1937) aff’d sub nom., 253 AD 889 (1st Dep’t 1938) (where a defendant 

receives the full payment on a contract that he was required to perform fully and he has only 

partly performed, then any moneys paid to him may be recovered. Defendant was paid for 

something that it was never entitled to). 

In the present case, there is a written agreement between Gibson, BoomKack and 

Plaintiff.  See Miroshnikova Aff., Exhibit A.  The Agreement was signed by Plaintiff, a 

representative of BoomKack, and Ms. Gibson individually.1  See Miroshnikova Aff., ¶18, Ex. A.  

                                                            
1 In addition to being an individual signatory to the Agreement, Ms. Gibson is also likely liable on the grounds of 
alter ego and should be responsible for BoomKack’s breaches.  BoomKack is the alter ego of Ms. Gibson.  Upon 
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Black Pearl performed under the Agreement by paying BoomKack the Fee of Fifty Thousand 

Dollars ($50,000.00).  See Miroshnikova Aff., ¶19.  Pursuant to the Agreement the Defendants 

made certain promises and assignments, and were required to provide services to Plaintiff as 

outlined in the Agreement.  See Miroshnikova Aff. ¶¶12-17.  The services were to be provided 

during two (2), three (3) week periods, for a total of six (6) weeks.  See Miroshnikova Aff. ¶13. 

Defendants failed to render the services promised under the Agreement.  Gibson only 

appeared for two (2) weeks in the first three (3) week session, and even during that time 

Defendants failed to provide the services of a creative producer.  See Miroshnikova Aff. ¶21. In 

addition, when Plaintiff tried to schedule the second session Gibson refused unless Plaintiff paid 

an additional twenty five thousand dollars ($25,000.00). See Miroshnikova Aff. ¶22.  

Defendants breach and refusal to perform deprived Plaintiff of the entire benefit of their 

bargain i.e. the services needed to deliver a completed 15-20 minute promotional tour show for 

Plaintiff’s artist Just Ivy.  As a result of Defendants’ breaches, Black Pearl has suffered damages 

in an amount not less than one hundred thousand dollars ($100,000.00).  Plaintiff paid fifty 

thousand dollars ($50,000.00) for Defendants’ services, which Defendants failed and refused to 

provide.  In addition, Plaintiff paid for Defendants’ travel and lodging accommodations, and 

other costs, in anticipation of Defendants performing their obligations under the Agreement, as 

contemplated thereby.  See Miroshnikova Aff. ¶23. 

As such Plaintiff is entitled to full recovery of the fifty thousand dollar ($50,000.00) fee 

that it paid Defendant as well as the costs it paid on Defendants’ behalf. 

                                                            
information and belief, BoomKack is wholly owned by Ms. Gibson for the sole purpose of furnishing Ms. Gibson’s 
services and is wholly controlled by Ms. Gibson.  Specifically here, Ms. Gibson’s ‘control’ i.e. her failure to appear 
and refusal to perform under the Agreement unless she was paid an additional $25,000.00 for services Plaintiff had 
already paid for was used to breach the Agreement and damage Plaintiff.  See Miroshnikova Aff., ¶27.  See also 

Morris v New York State Dept. of Taxation and Fin., 82 NY2d 135, 141 (1993) (“(1) the owners exercised complete 
domination of the corporation in respect to the transaction attacked; and (2) that such domination was used to 
commit a fraud or wrong against the plaintiff which resulted in plaintiff's injury”). 
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c. Unjust Enrichment 

In the alterantive event that ther is some dispute as to the scope and/or enforceability of 

the Agreement against the Defendants, Black Pearl has also met its burden of proof for a cause of 

action against the Defendants for unjust enrichment.  To assert a cause of action for unjust 

enrichment, Plaintiff must show “that (1) the other party was enriched, (2) at that party’s 

expense, and (3) that it is against equity and good conscience to permit [the other party] to retain 

what is sought to be recovered.”  See Mandarin Trading LTD v. Wildenstein, 16 N.Y. 3d 173, 

182 (2011).  The essential inquiry in any action for unjust enrichment is whether it is against 

equity and good conscience to permit the defendant to retain what is sought to be recovered.  In 

the present case it would be against equity and good conscience to permit Defendants to retain 

the moneys being sought. 

Plaintiff paid BoomKack fifty thousand dollars ($50,000.00) for services that Gibson was 

supposed to provide for Plaintiff.  In addition Plaintiff paid for Defendants travel, lodging, 

accommodation and other costs with the expectation that Defendants would render services to 

provide Plaintiff with the production of a finished 15-20 minute tour show for Just Ivy.   

Defendants did not render the services they were paid for and Plaintiff did not receive the 

production of a finished 15-20 minute tour show.  See Miroshnikova Aff., ¶19-23.  It would be 

against equity and good conscience to permit Defendants to retain the fifty thousand dollar 

($50,000.00) fee and the benefit of the costs Plaintiff paid on Defendants behalf, having not 

provided their services to Plaintiffs. 
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CONCLUSION 
 

 Based on the foregoing it is clear that the Defendants have defaulted under the law and 

that Defendants are liable to Plaintiff for the relief requested herein.  As such, and for all the 

foregoing reasons, Plaintiff respectfully requests that the Court issue an order entering default 

against Defendants, and setting this matter down for an inquest, together with any such further 

relief that this court deems just and proper. 

 
Dated: New York, New York 
 January 20, 2015    Respectfully submitted, 
 
       ADELMAN MATZ P.C. 
 
 
 
       By:_______________________ 
        Gary Adelman, Esq. 
       1173A Second Avenue, Suite 153 
       New York, New York 10065 
       Telephone: (646) 650-2207 
       E-mail: g@adelmanmatz.com 
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